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THE SITTINGS AFTER TRINITY TERM- 

[46 Geo. III. 1606.] 



MURRAY V. LORD ELIBANK. 
[Rolls.— 1806, Mat 21, 22 ; July 21.] 

Right of children to a provision out of the property of their mother under a Decree^ 
directing a settlement on her and her children ; notwithstanding her death be-- 
fore the Report : no act being done by her to waive the equity. 

As to the riffht of a married woman, after a proposal by her husband for a settle^ 
ment of her property, to waive it, so as to bind the interest of the children, 
^utrt (fl), [p. 5.] 

The equitable right of a married woman stands upon the peculiar doctrine of the 
Court When money is carried over to her account, the habit of the Court is 
without any nrevious application by her to direct an Inquiry, whether any Set- 
tlement has been made ; and Che constant habit has been to direct a Settlement, 
not upon her only, but upon the children also : her option to waive a Settle* 
ment not enabling her to have it confined to herself, excluding her children (61 
[p. 6.] 

Whether children have a substantive independent right to claim a Settlement out 
of the property of their mother after her death, if not directed during her life, 
»*<»^ (g)» [P- 7>] 

(a) It seems to be understood now, that she may waive the settlement, so that 
both she and her children will be deprived of all right whatsoever over the fund. 
2 Story, Eq. Jur. § 1418. But see Clancy on Married Women, b. 5, ch. 6, p. 504 
to 527 ; ib. 531 ; where the author is of opinion, that the wife, after proposals for 
a settlement, made by the husband, under a decretal order, cannot waive a settle- 
ment, so as to take away the rights of the children, though she may before. 

(h) As to the equitable right of a married woman, see, an<e, note {d) to Ball v. 
Monigofntnf^ 2 V. 191 ; note (a) Burdon v. Dtariy 2 V. 607 ; note (h) Ltitnb V. 
MUnis, 5 V. 517. 

(e) The wife's equity for a settlement is generally understood to be personal to 
her ; and it does not extend to her issue, unless it has been asserted and perfected 
by her in her lifetime. The equity of the children is not an equity to which, in 
their own right, they are entitled. 2 Stoiy, Eq. Jur. $ 1417. The Court, in mak- 
ing a settlement of the wife's property, attends to the interests of the children; 
bmause, it is supposed, that, in so doing, it is carrying into effect her own desires 
to provide for her of&pring. But if she dissents, the Court withholds all rights 
ffcnn the children. Ibid ; Hodgtns v. Hodgtniy 11 Bligfa, 164 to 106. 
VOL. Xlll. ' 1 



la MUBRAT V. LORD ELIBANK. [1806. 

In this cause, the demurrer of the Defendant Montolieu having 
been over-ruled (1), answers were put in ; and the cause carae on 
to be heard. * 

Mr. Alexander, and Mr. Cooke, for the PlaintifTs, relied upon the 
opinion, expressed by the. Lord Chancellor (Eldon) upon the demur- 
rer. 

Mr. Richards and Mr. fV. Agar, for the Defendant Montolieu. — 
This is a very important, and a new, question, which the Lord Chan- 
cellor did not profess to decide upon the demurrer. The opinions, 
that have been expressed, show the notion, that has prevailed as to 
the practice : but there is no decision upon it. The order 
[* 2] by Lord Alvanley would not have been made, if the * Court 

had. been aware, that the creditors were not parties : the 
husband and wife having assigned the fund, to secure a debt, and it 
was delivered out of Court upon tbe statement, that it was very small : 
the creditors not being parties ; and no contest. The cases of Mar- 
tin V. Mitchell, and Rowe v. Jackson (2), were also upon petition ; 
and no contest. It is true, this equity is the creature of this Court : 
it has been held both here and by Lord Eldon, that it has no anal- 
ogy to a fine ; and it does not arise, if the hiftband gets the prop- 
erty ; if it is not intercepted in the way : but, if the Order of the 
Court is necessary, either upon the bill of the wife, which must now 
be admitted (3), or of the husband, the Court will make him do 
what is just : otherwise there is no jurisdiction against him ; and he 
cannot be held guilty of a contempt. He may run his life against 
her's. The Court goes no farther than refusing to assist him, un- 
less he will make a provision : not acting upon the interest of the 
wife ; for, if so, they would give it to her. The Court has no do- 
minion upon the subject ; but exercises a sort of arbitrary authority ; 
> there being no interest in her in point of law ; and cannot compel 
him to give her an interest ; but merely refuses to interfere in his 
favor, except upon certain terms. There is no doubt, that after a 
reference directed, as to a provision for the wife and children, she 
may come the next day, and by her own act of consent defeat that 
provision for her chilidren ; though without her consent the Court 
would not give the fund to her husband ; but there is no jurisdiction 
to prevent her giving it to him. Mr. Justice Buller attempted it - 
and refused to take the consent ; but Lord Thurlow held, 
[* 3] * that he could not refuse it ; and with great reluctance 
gave the money to the husband. The power, which the 
wife has in that way to defeat the reference in favor of the children, 
shows clearly, that the reference is directed upon her account, not 
their's. 

In the case of Alexander v. 3f Culloch (4) it was never thought 

f 1] Reported, anU^ vol. x. 84. 

(2) As to these cases, see the fonner Report, ante, vol. x. 84. 

(3) See, anU, Oswdl v. Proberi, vol. iL 680; JFVennaii v. ParsUy, iii. 421 ; Mil- 
ford V. MUford, ix. 87. 

(4) Cited, onfe, voL iL 192. 



1806.] MURRAT t;. LORD £LIBANK. 3 

possible to give the property to the wife : but each came from time 
to time, to get a little j and Lord Thurlow fed the husband occasion- 
ally, in order to induce him to make a proposal. But she might have 
come to give it away to him ; and in fact they did at last agree ; as 
they did also in Macavley v. Philips (I). The protection subsists 
only as long as the wife chooses. When she is gone, the equity, 
which is attached to her, and to her only, must be gone also. What 
interest can the children have against their father? Are they pur- 
chasers as against him ? He is a purchaser of his wife's choses in 
action by* the act of marriage, completed by the administration. 
What right have the children as against their father to insist upon^ 
part of the fortune ? 

In Scriven v. TapUy (2) the Lord Chancellor held tjiis equity per- 
sonal to the wife ; reversing a decree at the Rolls in favor of the 
children. Bond v. Simmons (3) also is an authority, that, the wife 
surviving is entitled to the whole, and the consequence is, that by 
her death the equity is gone, and the children cannot file a bill to 
bring the money into Court. ,Thcse authorities outweigh 
the loose Dicta upon the petitions, * and without contest, [*4] 

in favor of this bill ; and it stands upon no foundation of 
principle. 

Mr. Alexander /\n reply. — The opinion of Lord Eldon is express- 
ed in favor of this bill. It is supposed, the Plaintiffs must contend, 
that this equity would bind the wife herself, if she chose to relinquish 
it. But, admitting, that notwithstanding an order for a settlement, if 
the husband dies, the wife surviving is not bound to make a settle- 
ment, can it be said, therefore the husband is not bound ? There 
is no doubt, the equity is that of the wife ; and she may in any stage 
come into Court, and relinquish the equity both for herself and her 
children. 

The Master of the Rolls [Sir William Grant]. — Down to 
what lime ? 

Reply. — To the time, at which the settlement is actually made. 
It is an equity, in opposition to the husband's legal right; upon 
which it is imposed as a burthen in favor of herself, and those, in 
whose favor she may think fit to apply ; and which she may at any 
period abandon. There is nothing inconsistent in her right to re- 
linquish that claim, which she has on behalf of herself and her chil- 
dren. But after her death the Court will suppose, she died with the 
intention to insist upon it for her children ; in whose behalf it shall 
subsist after her death, unless expressly waived during her life. Af- 
ter the order made upon her application, and not waived, which by 
the event of her death is now become impossible, the right of the 
children is vested : the eflfect of the order being a specific lien upon 
the particular fund, in respect of which the husband makes the 
application, notwithstanding the general terms of the Order. 

(1) ^nfe, vol. iv. 15. See p. 18, 19, and the references in the notes. 

(2) Arab. 509. 

(3) 3 Atk. 20. 



5 KCBBAT V. LOED ELIBANK. [1806. 

Jtdjf^Ut. The Masteb of the Rolls [Sir William Grant]. — 
This case arises out of the case of Lady Hibank v. MontoUeu (1) ; by 
the result of which the right of Lady EKbank to maintain a suit for a 
settlement c^inst her husband and the adminiatrator was established ; 
and it was determined, that the claim, which the administrator had^ 
as a creditor of her husband, did not stand in the way of het right. 
The question now, Lady EHbank having died, before any thing waft 
done under the decree, by which the Master was directed to approve 
a settlement upon her and the children, is, whether the children have 
a right to the benefit of that decree. 

'it is contended on the part of the Defendant MontoKeu, that the 
right to demand a settlement is a personal equity, attaching to a 
married woman, and in no sense the right of the children ; for, if it 
were, the mother could not relinquish it ; as it is admitted she may ; 
that, though the children may derive a consequential benefit from 
having the settlement, made upon their mother, extended to them, 
yet, when her right is out of the question, as it is in this instance 
by her death, there must likewise be an end of theirs. Upon the 
otiier side it was contended, that, when a settlement was by the de- 
cree directed to be made upon the mother and the children, the right 
of the children is so far fixed, that the Court will recognize and 
carry it into efiect, notwithstanding her death : provided no act was 

done by her, to waive the benefit of it. It seems to be 
[* 6 ] assumed in the argument, both here and * before Lord 

Eldon, that it was competent to the mother to waive the 
settlement at any time before it was actually completed : that is, 
even after a proposal given in by the husband. Lord Hardwicke 
however determined the contrary (2) ; stating, that though the wife 
might give up her interest in the money, if she pleased, yet nobody 
could consent for the children, which may be. That does not di- 
rectly apply to this case ; as, I believe, no proposal was laid before 
the Master in this case. 

With regard to this equitable right, which a married woman has 
in this Court to a provision out of her own fortune, before her hus- 
band reduces it into possession, it stands upon the peculiar doctrine 
of this Court. It is vain to attempt by general reasoning to ascer- 
tain the extent of that doctrine. We must look to the practice of 
the Court itself. It is sufficient to say, the habit of the Court has 
always been of itself, and without any application previously made 
by the married woman, to direct an inquiry, When money has been 
carried over to her account, whether any settlement has been made ; 
for the money is carried over subject to that inquiry ; and the con- 
stant habit has been to direct a settlement, not upon the wife only, 
but upon the children also. I am not aware, that she has in any 
case been permitted to say, she claims a settlement for herself, but 
not for her children. She has the option not to have any settlement 



[1) Ante, vol. v. 737. See the references, and the note, tL i 
;2)w9nofi.2V68.671. 
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made : but if a settlement is to be made, it is always directed for 

the benefit of the wife and the children. When she comes to give 

up her right to her husband, she is examined, whether she 

♦ wishes for any settlement. If she does not desire any [* 7 ] 

settlement, then the money is paid to her husband. If she 

•desires a settlement, the settlement is upon her and the children (1). 

The question has been made, whether the children have any sub- 
istantive and independent right to claim a settlement after the death 
of their mother, if a settlement was not directed during her Ufe. In 
the case of Hearle v. Greenbank (2) Lord Hardwicke appears, to 
«tate that as a doubtful point ; and that he conceived, there was no 
case, determining, that the children have such right. His Lordship 
seems not to have recollected the case, that was before him, Gros* 
venor v. Lane (3), in which he took notice of such a decree ; though 
the question before him was not upon the point. That was the 
case of the second husband, endeavoring to reduce his wife's for- 
tune into possession ; and the Court directed a settlement upon the 
child : the immediate point in the cause, before Lord Hardwicke, 
turning upon the right of the child absolutely to the whole legacy, 
in consequence of an appropriation of it by the second husband. 

In a subsequent case, Scriven v. Tapley (4), Sir Thomas Clarke, 
as a matter of course, taking it as the ordinary equity, directed a 
proposal by the representative for a settlement upon the child : the 
wife being dead. That part of the decree, it is true, was reversed 
by Lord Northington : but the opinion, that children have that 
equity in their own right, and independent of any claim through the 
mother, prevailed so much, that, notwithstanding that re- 
versal^ in a year and a half afterwards Sir Thomas Sewell [• 8] 
in CocJcel v. Phips (5) made precisely the same decree. 
Every one knows, how intimately Sir Thomas Sewell was. acquainted 
with the practice of the Court. 

There is therefore a great deal of authority in opposition to that 
<lecision by Lord Northington in Scriven v. Tapley (6) : all weigh- 
ing strongly in favor of the right of the children, claiming under a 
decree in favor of their mother ; for, if their right to come with an 
original demand for a settlement upon them, their mother having 
died without demanding any settlement, is established, a fortiori^ if 
she has claimed, and the Court has directed, a settlement, the chil- 
dren must be entitled. As to that there are very few cases : but all 
are one way. The doctrine, as far as there is any memorial of it, 
is uniform ; and it is upon the uniform, habitual, doctrine of the 
Court that you are least likely to find cases ; and in the cases, that 
have occurred, the Court has interposed, not upon any controversy 



i 



3 Atk. 695; see p. 717. 
3J2Atk.l80. 
A) Arab. 509. 
5) 1 Dick. 391. 
(6) Amb. 509. 
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between the parties, but upon its own doctrine. In Martin v. 
Mitchell (1) the husband claimed the fund; and the Court would 
not permit him to take it ; but directed the former Order for a set- 
tlement upon the wife to be prosecuted. In Rowe v. Jackson (2) 
a similar application appears to have produced a similar refusal ; 
and both these cases were before Lord Thurlow. No ground is 
laid, upon which I should be induced to depart from the established 
doctrine. We can look no where but to the practice of the Court 
for the extent of that doctrine. Here we find it. There is no in- 
stance, in which the husband has succeeded in getting 
[* 9] money * out of Court without making a provision for the 
children. 
These Plaintifis therefore are clearly entitled upon their supple- 
mental bill. It is not necessary to determine whether they could 
have got at it by any other mode (3). 

See, ante, the notes to 5. C, 10 V. 84. 



ANTROBUS t;. THE EAST INDIA COMPANY. 
[Rolls.— 1806, July 1, 2, 21.] 

Decree under the Statute 37 Hen. VIII. for payment of tithes in London, as to 
warehouses, erected by the East India Company upon the site of old buildings, 
and occupied by them, at 2». 9ct in the pound upon the value to bo let; with- 
out an Issue : no specific, customary, payment in lieu of tithes being alleged. 

This bill was filed under the Decree and Act of Parliament (4) 
for the payment of tithes in London, seeking payment at the rate of 
28. 9d. in the pound upon the annual value to be let of premises, 
consisting of extensive warehouses, lately erected by the East India 
Company, and used by them in the course of their trade. These 
warehouses were erected upon the site of small tenements ; some of 
which appeared by the answer to have been formerly occupied at 
low rents: as to the others the ancient rents were not known. The 
answer did not state any specific, customary, payment in lieu of 
tithes ; biit alleged generally, that some less sums than after the rate 
of 2s. 9d. in the pound were paid ; specifying by a schedule some 
payments ; not however carrying them back to the date of the 
Statute. 

The Defendants insisted, that the payment according to the Stat- 
ute could be only upon such of the old rents, as were ascertained ; 

(1) Stated in the former Report, ante, vol. x. 84. 

(2) Stated in the former Report, ante^ vol. x. 84. 

(3) Mumjy v. Lord EUbankjpost, vol. xiv. 496; Lloyd v. fftUtoiM, 1 Madd. 
450. 

(4) Stat 37 Hen. VHL 

VOL. Wl|. I* 
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and that nothing was to be paid in respect of those premises, the an- 
cient rents of which were not known ; and they con- 
tended/ that an * issue ought to be directed; which was [* 10] 
opposed by the Plaintiff; insisting, that no specific, cus- 
tomary payment being set up. no foundation was laid for an issue. 

Mr. Richards, Mr. Leach, and Mr. fVetherell, for the Plaintiff. — 
These premises not being exempted from tithes by any accustomed 
payment, the rector of this parish has the same right as other rectors 
in the city of London have under the Decree and Statute. To avoid 
that right the Defendants must show a certain customary payment ; 
otherwise, the general right by Common Law or Statute not apply- 
ing, the rector would not be entitled to any thing. The fact also, 
that there is such customary payment, must be put in issue ; and 
therefore those, who insist upon the particular right against the gen- 
eral right by Law, must state with accuracy, that particular right; 
as they could not resist the general right by alleging, that there is 
some modus ; not stating what that modus is. A Defendant, by his 
answer, setting up a particular modus, cannot prove another modus, 
different from that put in issue by the answer: as the Plaintiff would 
be deprived of the opportunity of disproving that modus, which is not 
put in issue. Here is no allegation of any certain, accustomed, pay- 
ment, protecting the occupier from this payment at the date of the 
Decree and Statute. They allege merely that at certain particular 
times there were particular payments ; with a general allegation, that 
some less sums than after the rate of 2s, 9d. in the pound were paid ; 
not referring to the particular sums, before stated, as those less sums. 
The question therefore, whether an accustomed payment exists, is 
not raised upon this record. Though now it is not neces- 
sary * to state a modus with the same strictness as formerly, [* 1 1] 
it must be stated with convenient certainty. This allega- 
tion is too loose ; as to customary payments : not stating, what they 
were ; nor, upon what rents to be calculated., Under such a loose 
assertion of customary payments they cannot prove customary pay- 
ments. Lord Eldon's opinion in the case of The Warden and Minor 
Canoris of St. Pauls v. Morris (1) was, that the issues ought not to 
have been granted. 

The next consideration is, there being no rent subsisting, whether 
the payment is to be calculated upon the old rent, or upon the pres- 
ent actual value of the premises, to be let. If the object of the 
legislature i^as to impose this payment only upon persons paying 
rent, and not upon owners occupying themselves, the Statute, as 
making a provision for the Minister, is perfectly nugatory. What 
necessity was there for the clause, exemptitig expressly houses of 
noblemen and halls of companies, unless under the general enact- 
ment every owner, occupying his own house, was liable ? That 
clause is certainly involved in considerable obscurity. Probably 
such jiouses were not before subject to tithes ; and therefore were 

(1) Mte, vol. iz, 155, 
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not intended to be subject to the payment under the Statute. One 
Casus omissus is obvious ; that the Legislature did not look to the 
depreciation of money ; when they made the actual rent, at which 
'the premises, occupied by the owner, were last bond fide let, the 
standard. But both within the letter and the meaning the houses 
must be the same. Can it be said, that, those houses being taken 
down, and much more valuable premises erected on the site, those 
premises are the same ; and the former rent is to be the criterion ? 
Suppose a garden, occupied for profit, and therefore charged 
[* 12] * under the act, to be built upon ; the rent of 50/. con- 
verted to 10,000/. : the duty of the clergyman also being 
considerably increased : could the proposition, that the occupiers of 
those houses were to pay upon the rent of the garden, be maintain- 
ed ? To meet such a case <' rent " must be supposed to mean 
^< value : " the only standard with reference to premises, that have 
not been used for profit ; to which also the words << without fraud 
or covin," particularly point. 

In Green v. Piper (1) the construction put upon the Act is, that 
all houses are chargeable, except those, as to which there is a par- 
ticular clause of exemption ; which was considered necessary for the 
purpose of exemption. In Sheffield v. Pierce (2) 2«. 9d. in the 
pound upon the improved rent was decreed to be due. Ivatt v. 
Warren (3). Ward v. HiUer (4). Grant v. Cannon (5) ; imper- 
fectly reported : but the decree was for payment upon the value of 
the premises, confessed in the answer. Sayer v. Mumford (6). 

In Williamson v. Gosling (7), and Bramston v. Heron (8) the de- 
cree was according to the yearly value of the new houses,. built on 
the site of the old houses, with costs. 

In a very late case, Kynasion v. The East India Company (9) to a 
bill by an Impropriator the defence was, that the Defendants having 
built the warehouse's, and being themselves the owners, there was 
no rent ; and the buildings formerly on that situation were 
[* 13] * inhabited by persons of a low description, paying very 
small rents. An inquiry was directed as to the annual 
value ; and a decree was made for payment upon that \ from which 
decree however an appeal by the East India Company is now de- 
pending. 

Mr. Adam, Mr. Alexander, and Mr. Wyatt, for the Defendants. — 
The customary payment is stated sufficiently to enable the Defend- 
ants to go into evidence. It is not necessary to state it as a modus, 

(1) Cro. Eliz. 27a 

2) 2 Gwil. 503 ; 1 Wood, Exch. 38. 

3) 3 Gwil. 1054. 

4) 2 Gwil. 538; 1 Wood, Exch. 305. 

5) 2 Gwil. 541. / 
^6) 2 Gwil. 546. 
7 3 Gwil. 902. 

8) 4 Gwil. 1314. 

9) In the Court of Exchequer, Easter Term, 1805 ; 4 Pri. 84, n. 
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It is stated, as it was in Bennett v. Treppass (1), and Kynaston v. 
The East India Company. If, however, this is to be so strictly con- 
sidered, a Plaintiff, seeking to estabHsh a modus, must prove it 
strictly ; and prove it, as he lays it. But a Defendant in a suit for 
tithes is not under the necessity of proving a modus exactly as he 
states it. If upon the record a modus appears, that would repel the 
demand, the Defendant may go into evidence upon that. In At- 
Jcyns V. Lord WUloughhy De Broke (2) the distinction is taken by 
the Lord Chief Baron. In several cases in Ambler, a modus, though 
very loosely stated by way of defence, was allowed : Mallock v. 
Browse (3). Wood v. Harrison (4). Chapman v. Smith, there 
cited. The distinction of The Warden and Minor Canons of St. 
PauTs v. Morris (5) is, that there was an establishing bill ; and 
therefore it was necessary to prove the payment, as laid. The re- 
sult of the authorities is, that if a defence appears by the answer,* the 
Court will not make a decree against it ; but will put it in a course 
of investigation. This defence is put upon the same ground as that 
in Bennett v. Treppass (6), and Kynaston v. The East 
* India Company ; in which the answer was very general : [* 14] 
and no objection was taken. The question was not upon 
customary payments. The point made by the Defendants was, that, 
there being no previous rent to go by, the Plaintiffs were entitled to 
nothing. 

2dly, As to the construction of the act, the distinction between 
rent and value is perfectly understood, both in common parlance and 
legal acceptation : some strong reason is necessary to give it a dif- 
ferent sense from that, which it has naturally. In the instance put 
of a garden built upon could a construction be adopted, the effect of 
which would go infinitely beyond the object of the Legislature ? 
The object was to fix the provision of the Minister at a proper com- 
pensation ; upon a criterion not fluctuating. They could not have 
contemplated, that a great company would arise, and erect great 
warehouses upon premises previously occupied by small tenements, 
that in such an event, the Minister's duty also being diminished he 
should receive upon the increased value. Recourse should be had 
to the Legislature: but this Court cannot adopt a construction, that 
will give to this provision an excess, that could not be intended, and 
would not be proper, for any Minister. The object of the Decree 
and Statute was to establish peace upon this subject in London ; 
not to raise the revenue of the clergy. Dixon v. Burrell (7), 

In the first and second clauses of the Statute rent cannot possi- 
bly be referred to value ; being from its adjuncts clearly fixed to it» 

(1 ) 3 Gwil. 6S3 ; GUb. 191 ; 3 Bra P. C. 437. 

(2) 4 Gwil. 1412. 

(3) Amb. 423. 
:4) Amb. 563. 
5) Ante, vol. ix. 155. 

[6) 3 Gwil. 633 ; Gilb. 191 ; 3 Bro. P. C. 437. 

(7) 1 GwU. 299. 
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proper meaning. Can the expression of the fourth clause, '^ after 
the quantity of such yearly rent as the same was last let- 
[* 15] ten for * without fraud or covin/' be construed according 
to the value ? The question is, whether the rent, taken as 
the criterion, is fraudulent, or not. Other clauses are equally against 
this forced construction ; that they were to go into the investigation 
of a subject of great uncertainty ; upon which, more than upon any 
other, professional men differ : no other word than " rent ;" having 
a determined, appropriated, meaning, being used. In the 8th 
clause as to mansion-houses, the same word " rent " is used : not 
" value.'' The Plaintiff therefore is compelled to rely upon the 16th 
clause providing, that the decree shall not extend to houses of noble- 
men, halls of companies, <&c. That is a regulation as to those 
holies, merely in that condition ; not, when they may fall into any 
other condition : a regulation for exemption in that particular situa- 
tion, not providing for a future change : not laying down any rule, 
applicable to an altered state ; when, the house falling into other 
occupation than that of a nobleman, rent shall be ascertained. A 
construction against the natural import of a word, unless it is used 
in a manner so vague and uncertain as to force another construction, 
is inconsistent with every rule. 

The case of Skidmore v. Eire (1), in the Court of Common Pleas, 
decided in the fifth year of King James I., sixty years after the De- 
cree, a case therefore of very considerable authority, was put upon 
the ground of fraud, in reserving less rent << than hath been accus- 
tomed, or is paid." The second resolution is an express authority 
for these Defendants ; that such houses as were never let is casus 
omissus ; showing, that it was generally understood, that this Statute 
had not provided for every case. The 16th clause cer- 
[* 16] tainly has difficulty : but * the other parts of the act, 
which are clear, cannot be construed with reference to that. 

In Ivaii v. Warren (2), the next case in point of time, the 2s. 9d, 
was upon a rent of precisely 9Z., without a fine. The word " value " 
therefore must have been used in a loose sense. In fVard v. Hil- 
der (3) both the words " rent " and " value " are used ; as it is 
said, as synonymous terms : but it cannot be concluded from thence, 
that " value " is to be substituted for rent ; and that those terms 
would have been used so loosely, if the Legislature had supposed, 
that such a point would be raised. In the subsequent cases the 
Court, finding those words loosely used in former decrees, followed 
them. 

Mr. Richards, in reply. — ^There is nothing peculiar in pleading a 
modus. The pleading of every custom is precisely the same ; and 
a modus is only a customary payment. In all cases of custom or 
prescription a grant or agreement is supposed. But whatever is in 
derogation of the general right must be stated precisely. The opin- 

1) 3 iDflt 659. 

2) 3 Gwn. 1054. 

3) 2 GwiL 538. 
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ion of Lord Chief Justice Eyre was, that a modus ought to be plead- 
ed with much the same nicety as that or any other custom is pleaded 
at law. Both before and since his time, the same strictness has not 
been considered necessary. But the custom must be averred in the 
answer ; or the Court cannot proceed ; and the objection is, that 
here is no custom pleaded. 

Though the right of the clergy of London before this Act of Par- 
liament is very obscure, there was certainly a general right 
* to tithes previously ; in the room of which this provision [* 17] 
under the Act was substituted. The occupier must in his 
defence against the general right state the custom. The Rector is 
)ot to show, that the occupier has not paid less than 2s, 9d. ; and 
ihe course of Bennett v. Treppass (1), The Warden and Minor Ca- 
nons of St. PauFsj and the other cases, has been accordingly, that 
the Defendant set up a customary payment, upon which he relied. 
In this answer there is no averment, that these payments, which the 
Defendants state, were paid or payable at the time the Act of Par- 
liament was made : stating only, that in 1685 these sums were paid ; 
and that the sums, specified by the Statute, were not paid : not car- 
rying it back to the date of the Statute ; nor averring, that it was a 
customary payment. In Bennett v. Treppass particular sums were 
stated as customary payments. The dispute was as to the issue, 
which was very singular. Except that case, and The Warden and 
Minor Canons of St. PauTs v. Morris ^2), in which Lord Eldon's 
opinion was, that the issue ought not to nave been directed, there is 
no instance in which the particular thing has not been stated for the 
consideration of the Jury. The case of Bennett v. Treppass is 
anomalous ; and throughout the other cause Lord Eldon constantly 
disputed the propriety of the issue. The Defendants are pressed 
by the clause as to houses of noblemen, which cannot be accounted 
for upon any supposition, but that the owner of a house, occupying 
himself, was to pay. Many clauses of the Act admit no other con- 
struction than that of the Plaintiff. Rent is in many places used, 
as the medium, through which the value is to be ascertained ; and, 
if no rent is actually reserved, the payment must be upon 
the value. * The cases of Williamson v. Gosling (3), fol- [* 18] 
lowed by Bramston v. Heron (4), and Kynaston v. The 
East India Company (5), sufficiently show the construction, that 
has been put upon this Act. 

July 2\st. The Master of the Rolls [Sir William Grant]. — 
The question in this cause is, in what manner the Defendants are to 
pay tithes for such of their houses and warehouses as lie in the par- 
ish, of which the Plaintiff is Rector. I do not find in the answer. 



(1) 2 Gwil. (533 ; Gilb. 191 ; 2 Bro. P. C. 437. 

(2) Ardt, vol. ix. 155. 

(3) 3 Gwil. 902. 

(4) 4 GwU. 1314. 

(5) In the Court of Exchequer, Easter Term, 1805. 



18 ANTBOBUS V. THE SAST INDIA COMPANY. [1806. 

that there are any of the premises belonging to the Defendants 
within this parish, for which no tithe is payable. In their Schedule 
they represent some tithe to be actually paid for every part of their 
property within the parish. Where any tithe is payable, it must be 
at the rate of 2^. 9d. in the pound of the rent, or value, as the Stat- 
ute may be construed : except where at the time the Statute was 
made a less sum had been accustomed to be paid ; I say, at the time 
of the Statute ; as that is the proposition to be made ; though it 
may be made out by evidence at a much more recent period. 

When the Defendants set up such customary payment, as a bar 
to the demand of the full statutory tithe, the usual course has been 
to direct an issue, whether that payment has had such an existence 
as brings it within the description of a customary payment according 
to the true intendment of the Act. The Defendants say, such issue 
ought to be directed. That is opposed by the Plaintiff; 
[* 19] maintaining, that there is not * in the answer an allegation 
of any specific customary payment ; and consequently no 
foundation is laid for such issue. I am not aware of any case, in 
which an issue has been granted, where the Defendant did not spe- 
cifically state, what was the customary payment upon which he 
meant to insist. That is not done by this answer, either directly, 
or by reference. All, the Defendants say, is, that to the best of their 
knowledge and belief, less sums than after the rate of Is. i^d. in 
JOs. or 2s. 9d in the pound have been accustomed to be paid for 
and in lieu of tithes of the said premises. In this part of the an- 
swer there is no reference to the Schedule. What is here asserted 
might be perfectly true ; though the payments had varied every 
year, if they had not come up to 2s. 9d. 

In the case of Bennett v. Treppass (1), that has been referred to, 
precise sums were stated as the customary payments, upon which the 
Defendant meant to insist ; aAd those sums were afterwards found 
by a Jury to be customary payments within the meaning of the Stat- 
ute. In the case of The Warden and Minor Canons of St. PauVs 
V. Morris (2) the Defendants insisted upon payments, rendered cer- 
tain by reference to the paper which they called the first or ancient 
rate. They insisted, that the payments under that were ancient 
customary payments. Lord Eldon's objections to the issue, directed 
in that cause, seem to have turned upon this ; that the Defendants 
had set up one rate by their first answer, and a different rate by the 
answer to the amended bill and by their own cross bill ; and, as the 
issue was directed in both causes, his Lordship thought, 
[* 20] upon the whole record no specific customary * payment 
was set up ; as two different payments were set up. The 
objection is as strong, that here is no specific payment alleged. In 
that case the different payments destroyed the specification ; in this 
any specification is altogether wanting. In the case of Bramston v. 

(1) 2 GwU. 633; Gilb. 191 ; 2 Bro. P. C. 437. 

(2) AnU, vol ix. 155, 
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Heron (I), in which the allegation was much more specific than this, 
yet an issue was denied. They stated the ckuse in the Statute ; 
and then said, there were ancient payments, made in the parish, less 
than 2s, 9d, in the pound, and referred to an ancient Record of 
1629, in support thereof. The proposition in this answer, that less 
payments than at the rate of 2s. 9c?. in the pound have been accus- 
tomed to be paid, says nothing more, than that the tithe has not been 
paid at the rate of 2s. 9d. in the pound. That is perfectly immate- 
rial, unless you can shut out the claim to the full statutory tithe ; un- 
less you can show some specific customary payment, that may be 
presumed to have had existence at the time the Statute was made. 
That is not done ; and therefore the Defendants have not entitled 
themselves to an issue. 

Then, no exemption being claimed, and no customary payment 
sufficiently alleged, the Rector is of course entitled to a decree at 
the rate of 2s. 9d. But the question then arises, upon how many 
pounds is the tithe to be taken. These premises are not in lease. 
No rent therefore is reserved. All the property is in the occupation 
of the owners. Upon what is the payment to be ? The Plaintiff 
says, the tithe of property in the occupation of the owner is to be 
paid upon the value of the premises, to be let : or at least that must 
be the rule, where the property does not exist in the same 
state, in which it ever has been let. That is the *case of [*2l] 
all the property. None exists in the same form, in which 
it ever paid rent : these buildings being all newly erected, the prem- 
ises are materially altered : as to some the rent last paid is known : 
as to others that is not known. The Defendants say, as to buildings, 
standing upon the site of those, as to which the last rent is known, 
the payment is to be upon that last rent only : as to the others, upon 
the site of buildings, of which the last rent is not known, I under- 
stand them to say, they are to pay no more than the tithes, which 
may be presumed at 2s.' 9d. in the pound upon the last rent. Upon 
the words it is more easy to contend, that the owner of a house is 
not to pay any tithe, than that he is to pay according to the rent 
of the last house, that stood upon the site ; for, if rent is to be the 
criterion, how is the rent of one house a criterion for the tithe of 
another ; merely because a site is the same ? The two houses 
might be very different, and might be let at very different rents. 

The expression of the Statute is, " that every owner occupying 
himself shall pay after the quantity of such yearly rent as the same 
was last letten for without fraud or covin (2)." The owner might 
say, his house never was let ; and therefore there being no rent, at 
which it was last let, it is not liable to any tithe ; and it is difficult 
upon this clause of the Statute to maintain the claim of tithe for 
new houses, occupied by the owners. Yet it seem^ strange, that 
the rector, entitled to tithe for the old house, should lose his right 
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to any tithe, merely because a new house has been built in its place : 

all other circumstances remaining precisely the same. The 
[* 22] Plaintiflf * contends, that in cases, to which none of the 

provisions of the Statute apply, the rector's claim rests 
upon the first general enacting clause ; making all houses, generally, 
liable to tithe. If the general object was to subject all houses, par- 
ticular words are to be construed so as to give effect to the general 
purpose. With reference to that there is no reason for the distinc- 
tion between houses let, and not let, that has been suggested. 
Great incongruity would arise from that ; and the words are large 
enough to include both. The express exemption of some houses, 
that never have been let, forcibly implies, that, if that exemption 
were not expressed, all houses, whether let, or not, would be liable. 
But then the difficulty occurs, that the payment is to be according 
to the rent : therefore where there is no rent, no tithe is due. But 
upon the whole less violence is done to the Statute by construing 
the word "rent" in different senses, as it is used in different 
clauses, than by holding all houses, that never were in lease, to be 
out of the Statute. 

But this is a difficulty, with which I have not*to encounter; for in 
this respect the construction is settled by decision; upon which 
" rent " means either actual rent or estimated rent with reference to 
the value ; according to the Statute, to which it is applied ; and in 
opposition to that there is nothing but a dictum of Lord Coke (1), 
(for it is not the point in the cause) that, where houses were not 
let, that is casiu omissus, and no tithe is payable. The first case, 
referred to, contains a general declaration as to the construction : 
Ivatt V. fVarren (2), in 1618. The question was, whether a house, 

erected upon the site of a shed, which paid no tithe, was 
[* 23] liable to any tithe. The Defendant contended, * that the 

house was not liable to any tithe : but, if that defence 
should fail, he set up a particular agreement for a composition. 
The Court declared, that the meaning was, that the inhabitant 
ought to pay according to the true value the same was worth to be 
let ; and if the building had been a shed, it ought to be discharged 
no longer than it continued a shed ; and, being converted into a 
dwelling-house, it ought to pay tithe ; and the decree was accord- 
ingly for 2^. 9d. in the pound, with costs. In that case the propo- 
sition is laid down as to new-built houses, where sheds formerly 
stood, in general terms, without regard to the circumstance, whether 
the house was let or not ; that the exemption, allowed to the shed, 
is at an end the moment a dwelling-house is substituted ; that tithe 
attaches upon it, as a dwelling-house : and it is not a necessary prop- 
osition, that it should be let. 

The case gf Grant v. Cannon (3) proves, that in the occupation 
of thie owner the payment for tithe is to be according to the value 

(1) 2 Inst 660. 

(2) 3 Gwil. 1054. 

(3) 3 GwiL 541. 
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admitted in that instance to be 60Z. per annum. No inquiry was di- 
rected, at what rent the house had been last let, or what tithe was 
last payable : but tha declaration was, that the Defendant must pay 
at the rate of 2s. 9d. upon the value confessed in the Answer. There 
is a great number of cases, in which the Decree has been expressed 
in these terms ; that the Defendants shall account and pay after the 
rate of 2«. 9d, in the pound for the yearly rent or value of their 
premises. I do not understand the Court to mean, that, where 
there is a yearly rent, recourse shall be had to the value ; but the 
meaning is, that the Defendant is to account according to the rent, 
if there is rent ; and according to the value, if there is no 
rent. Upon *any other supposition it was very difficult [*24] 
to introduce the word <^ value " in such a number of de- 
crees ; for that word is not in the Statute. The Court therefore, in- 
troducing it in the decree, understands the true construction of the 
Statute to be, that the word " rent " may bear the double sense, 
" reserved," or " estimated " rent. 

The case of Williamson v. Gosling (1) is precisely in point That 
case, like this, arose upon new builings, erected upon the site of old 
bouses. The Defendant set up a customary payment, to protect 
himself from the claim of the full statutory tithe. He established 
that as to three of the old houses ; and the Court seem to have held, 
that a customary payment protected any houses upon the same site ; 
as the premises were altogether out of the Statute, if any customary 
payment at the time of the Statute was established. The Defend- 
ant failed in establishing any customary payment as to the fourth 
house. Then, according to what is now contended, the question 
would have been, at what rent that fourth house was last let ; and 
the payment ought to have been accordingly. But no such inquiry 
was made ; for the Court immediately decreed, that the Defendant 
should account and pay at the rate of 2s. 9d. in the pound for the 
premises, where the old house once stood, according to the yearly 
value ; and took it so clear, that the decree was made against the 
Defendant with costs. There is no distinction between that case 
and this. Upon all the ground occupied by the Defendants build- 
ings of some description formerly stood. Of some, the former 
rent is known. As to others it is not known. But that is not the 
point of the inquiry according to this decree. The point 
is, what * is the value of the buildings erected in lieu of [* 25] 
those, which formerly stood there? If the Statute had 
not received a construction, I should have thought it necessary to 
put this construction upon it ; in order to make it consistent ; but, 
if I had any doubts, these authorities would have over-ruled them. 

The Decree declared, that the Plaintiff is entitled to the payment 
of tithes at the rate of 2s. 9d. in the pound upon the annual value of 
the messuages, warehouses, &c. and other premises, held or occu- 

(l)3OwiL902. 
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pied by the Defendants in the said parishes ; and it'was referred to 
the Master to take an account, and.ascertain the annual value of the 
said premises in each y^r since the year 1800, and of what was due 
from the Defendants to the Plaintiff for tithes at the rate of 2s. 9d. 
in the pound upon such annual value (1). 

See, caUe, note 5, to 7%e Canona of St PaviPa v. Cridtttt, 3 V. 563. 
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[1806, July 25, 36.] 

Specific performance of an a^ement the subject of discretion : refused therefore^ 

in the case of mistake ; though no fraud (a). 
If the enacting part of a Statute will bear only one interpretation, the preamble 

shall not confine it; if doubtful, the preamble may be applied to throw light 

upon it (H [p. 36.] 
No specific rerformance of an agreement to transfer Stock (c), [p. 37.] 

The bill stated, that the Defendant Armitage put up to sale by 
auction at Norwich, on the 7th of August, 1802, a freehold and 
copyhold estate ; that there were several bidders : and the Plaintiff, 
being the highest bidder, at the sum of 8000/., the estate was knocked 
down to him at that sum ; and he was declared the purchaser. The 
Plaintiff, after the sale was concluded, tendered the deposit, and a 
moiety of the auction duty to the auctioneer, according to the con- 
ditions of sale : but the auctioneer declined to take the money ; as 
the vendor seemed dissatisfied with the sale ; and, as auctioneer and 
agent for the Defendant, made and signed the following memoran- 
dum on the printed Particulars and Conditions of Sale : 

<< Memorandum : Saturday the 7th of August, 1802 ; attended at 
the Blue Bell on Hoghill, Norwich. Mr. Robert Mason 
[*26] was the highest bidder at the sum * of 8000Z. : the deposit 
being 10 per cent, upon the purchase money. IVIr. Mason 
offered me 800/. for the same, as well 100/. for his moiety of the 
auction duty : but the owner nor his attorney being present, I did 
not think proper to receive the same. R. Bacon, Auctioneer." Then, 
after the names of persons, who were present, 

■ ■ ■ — -^-^ 1- ■ ■ ..i 1. I , ■■ ■ .1 1 , • ■■ . •? ■■■>■> < ■* ■ t ; ^ . 

(1) Affirmed by the House of Lords, l!>th Feb. 1813. The Warden and Minor 
Canoru of Si. PauPs v. KeUley 2 Ves. & Bea. 1. See The IVarden and Mmor 
Canons of St, PauPs v. Crickett, ante, vol. ii. 565; and the note, 567. 

(a) 2 Story, Eq. Jur. § 742; St. John v. Benedict, 6 Johns. Ch. Ill ; Seynunar v. 
Detaneey, 6 Johns. Ch. 222; ante, note la) Cooper ▼. DennSj 1 V. 722; note (a) 
Bodte V. IGdd, 5 V. 647. 

(h) 1 Kent, Com. 461 ; United States v. Fisher, 2 CraDch, 386; Crespigny ▼. 
Whenoom, 4 T. R. 79a 

(c) This doctrine seems to be well settled, on the ground that compensation can 
be made in damages. 2 Story, Eq. Jur. § 711, 724. 
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<^ N* B. There was a misunderstanding between the vendor and 
the person appointed by him to bid for the estate." 

The bill prayed a specific performance of the agreement, and a 
conveyance, &c. 

To this bill the Defendant Armitage, put in a plea of the Statute 
of Frauds (I) ; with averments, that no contract or agreement for 
the sale of the freehold and copyhold estate in the bill mentioned, or 
any part thereof, or any interest in or concerning the same, nor any 
memorandum or note thereof, was in writing signed by this Defend- 
ant, or any person by him thereunto authorised ; for this Defendant 
saith, that although the memorandum, in the said bill mentioned to 
be signed by Richard Bacon, the auctioneer therein mentioned, may 
have been signed by the said Richard Bacon, yet the said Richard 
Bacon was not at the time when he signed the said memorandum, 
authorized by this Defendant to sign the same ; and this Defendant 
avers, that immediately upon the said estate's being at the auction 
knocked down to the Plaintiff, and before the said memorandum was 
signed by the auctioneer, this Defendant in the presence and with 
the knowledge of both the auctioneer and the Plain tiff re- 
voked all the authority * whatsoever, which the Defendant [• 27] 
had committed to Bacon, his auctioneer and agent ; and 
thereupon thenceforth disallowed all and whatsoever Bacon should 
sign or do for the Defendant in and about the agreement and sale of 
his estate to the Plaintiff; and the Defendant insists, that the said 
memorandum, signed by Bacon, it not such a writing signed as is 
within the meaning of the Statute ; especially as the same was signed 
without the authority of this Defendant. 

This Plea was argued upon the 31st of January, 1804 ; when it 
was ordered to stand for an Answer ; with liberty to except ; saving 
the benefit of the Plea to the hearing: the Lord Chancellor (2), ob- 
serving that the Plea was rather novel in the form ; and that the 
Defendant ought to have stated the fact, which he implied in the 
term " revoked." 

The circumstances, upon which the Bill was resisted, according 
to the evidence of the auctioneer, and other persons present at the 
sale, were these. 

Armitage in the usual way, by writing, appointed William Rising 
to make one bidding for him ; there was an interval of seventeen 
minutes between the time of Mason's last bidding and the time, 
when the estate was knocked down to him. After that bidding the 
auctioneer hid a watch upon the table ; and said, if no farther bid- 
ding was made, it would be necessary for him to call on the person, 
appointed to bid for the owner, to make his bidding, if he thought 
proper* After waiting about seven minutes, the auctioneer in- 
quired of the persons present, if they were inclined to make 
any farther offer, addressing himself to each individual ; to those, 

(l)Stat29Ch.ILc.a 

(2j Lord EldoB. 

VOL. XIII. 2 
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who were known to him, by name; and particularry to Rising, 
by pointedly looking at hinr: he being the person, who wa9 
authorized to make the reverse bidding, and to bid once on the 
part of the owner ; and the auctioneer said, " it is with your free 
will and consent that the estate shall be knocked down at 8000/. 
to Mr. Mason ; '^ and Rising, who sat upon the same seat with Ar- 
mitage, making no motion whatsoever, the auctioneer asked the com* 
pany at large, whether any one of them chose to make any farther 
advance on the last bidding ; observing, at the same time, that the sel-* 
ler had made no bidding : but no farther offer being made by any per-* 
son present, and Rising still taking no notice, after some farther pause 
the estate was knocked down. Immediately after the auction waa 
finished Rising remonstrated with the auctioneer : insisting, that he 
had no right to knock the estate down to the Plaintiff, as he (Rising) 
expected to have been called upon by name ; and said to the Plain* 
tiff, that as he (Rising) had made this mistake, he would give the 
Plaintiff 100/. out of his own pocket to relinquish the estate, rather 
than the vendor should be tk sufferer on his account. In the course 
of the sale the auctioneer, being asked, whether there were any set- 
ters in the room, answered, not that he knew of; but that the 
vendor had reserved one bidding for himself; and that the company 
should know, when he made that bidding; and after that bid* 
ding any person making an advance of 10/. should be the purchaser. 
The auctioneer, being farther asked, who was" to bid for the vendor, 
said, he was not at liberty to give up the name. 

Rising by his deposition stated, that great intimacy subsisted be* 
tween the Plaintiff and the Defendant Armitage ; and previously to 
the sale, on the same day, Armitage told the Plaintiff he had ap- 
pointed Rising to buy the estate in for him at 9000/., and 
[* 29] would not take * less ; and that the Plaintiff had better 
take th^ estate for his friend. The Plaintiff replied, that 
he had no money : and woutd have nothing to do with it either for 
himself or his friend. Rising also stated, that he expected to be 
called upon by name ; and did not conceive the general call upon 
the company to be addressed to him ; otherwise he would have bid 
9000/. 

Mr. Perceoff/ and Mr. CooJce^ for the Plaintiff. — With reference to 
the fourth sectiop of the Statute of Frauds (1), it is sufficient to 
establish, that the auctioneer had authority to sell ; and, that, having 
that authority, he n>ade a memorandum in writing. The result of 
the evidence is, that there was no fraud in this transaction. There 
is nothing in the practice of auctioneers, requiring, that Rising 
should have been called upoil by name. Nothing more is necessary 
than |hat he should have a fuU, iair, and free, opportunity to know 
the state of the sale, that he should not be taken by surprise. It 
wiH be. contended, that the auctioneer should have considered him- 
self as devested of the authority, given to him to dispose of the 

(l)Stat.28Gh.ILc.a 
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estate, by the countermand given to him, before he signed the mem- 
. orandum : but, signing that memorandum, he was acting under 
the authority, clearly given to him before. The contract for sale 
was completely closed by the act of knocking down. Until that 
moment it has been held, that there is locus pcRjiiientia to each par- 
ty : the bidder may withdraw as well as the vendor. But the 
authority of this auctioneer was not withdrawn, until the contract 
was completed. The object of the Statute was to secure sufficient 
evidence of the contract ; not of the authority to sell ; 
which may be by parol (1). It * was the intention to alter [^30] 
the nature of the evidence, not of the contract. 

Except two late cases before the Master of the Rolls, BucJcmaster 
V. Harrop (4), and Bhgden v. Bradhtar (3) ; the former of which 
is now under appeal, there is nothing to support the proposition, 
that a sale by auction is within the Statute, requiring a (lote in writ- 
ing. All antecedent authority is the other way. In Simon v. 
Metivier (4) Lord Mansfield considered the Statute as complied with 
by the auctioneer putting down the name of the bidder, with the 
sum. In Buckmaster v. Harrop the judgment of the Master of the 
Rolls goes upon the authority of fVaUcer v. Constable {b) which is 
not a judgment of the Court upon this point, and Stansfiefdy. John^ 
son^ (6), merely a determination at Nisi Prius, The authority of 
Simon V. Meiivier therefore has been too hastily departed from. The 
two clauses of the Statute as to land and personal chattels cannot be 
distinguished. 

That question however does not arise in this instance ; as here is 
a written memorandum, made by a person ; duly authorised to enter 
into the contract. That authority, complete and perfect in its origin, 
remains with the person, to whom it was given, for the purpose of 
effecting and carrying into execution the contract ;• and could not be 
countermanded between the periods of the sale and establishing the 
binding evidence of the fact : nothing remained to be done but to 
give that evidence of^the contract, already completed. The attempt 
of the vendor at that time to prohibit the agent, whom 
• he had duly authorised to sell, from giving evidence, that [• 31] 
the sale was duly made, is inconsistent with goqfl faith. 
This is a prohibition to an agent, legally authorised, from giving 
evidence of the fact he had done. The effect in depriving the 
party, with whom the contract is made, of the evidence, by which 
be is prove it, may be compared to the act of suppressing a Will. 

In Coles V. TrecoihicJc (7) Lord Eldon discusses all these cases ; 
and held clearly, that it is not necessary to constitute an agent by 

(1) j#n/e, vol. ix. 250, Coles v. Tncoihick. 

(2) Me, vol. vii. 341 ; see the note, 345; post^ 456. 

(3) ^nte, vol. xii. 466. 

(4) 3 Bur. 19Q\ ; 1 Black. 599. 



1 Bos. & Pul. 306. 
(6) 1 Esp. 101. 
(7).Ai<e,voLiz*234. 
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writing; but expressed great doubt upon the distinction, that is at- 
tempted ; dissenting from the opinion of Lord Chief Justice Eyre. 
The case of Payne v. Cave (1) establishes the locus pcBnitantue, be-' 
fore the lot is knocked down : and confines it to that point of time. 
The instant the hammer is down the duty attaches. Considering 
this merely as a parol agreement, all the facts are admitted ; certain-^ 
)y with a plea of the Statute, which was not allowed ; but was per- 
mitted to stand for an answer, with liberty to except. The ques- 
tion, whether, a parol agreement being admitted by the answer, 
though with a plea of the Statute, the Court will compel a specific 
performance, though raised and discussed in the case of Cooih v. 
Jackson (2) has not been determined. 

The Solicitor General [Sir Samuel RomiUy]^ for the Defendant 
Armitage ; Mr. Fonblanque and Mr. Hally for the Purchaser from 
him. — This Court will not give this extraordinary assistance, by com- 
pelling a specific performance, unless the contract is under circum- 
stances perfectly fair, without advantage taken of mistake 
[*32] or ignorance. Under these * circumstances the Court 
would decree this contract to be delivered up. A specific 
performance will not be decreed, where the party seeking it has put 
himself in the situation of an agent, or has so interfered with ai> 
agent as to acquire knowledge. This Plaintiff by holding out to the 
Defendant, that he would not bid for the estate, acquired the knowl- 
edge, that the vendor would not let it be sold for less than 90001. ; 
therefore, that there was to be no real bidding, until it reached that 
sum. At least the Plaintiff endeavors to take advantage of a mis- 
take ; having thus acquired a knowledge of the facts ; and insisting 
upon the strict law : the mistake declared the instant the hammer 
was down. The distinction between the relief by delivering up a 
contract, and decreeing a specific performance, is plainly marked by 
Savage v. Taylor (3), and the strong case Day v. Netoman, before 
Lord Alvanley, of a bill and cross bill, both dismissed (4). Accord- 
ing to Twining v. Morrice (5) any thing, that chilled or damped the 
sale, is suflScient to repel a specific performande ; and that principle 
has been followed by Lord Eldon in Mortlockv. Bulkr (6). 

With respect to the question, whether a sale by auction is within 
the Statute, except the late case (7) at the Rolls, there is no author- 
ity but Simon v. Meiivier (8) ; in which case Lord Mansfield ex- 
pressly declines to give any opinion upon it The action was brought 
against the purchaser ; and Lord Mansfield by a refined 
[* 33] fiction, considering the auctioneer as the * agent of both 

(1)3 Terra Rep. 148. 

(2) Ante^ tol. vi. 12. It seems now settled, that, notwithstanding' the admissioB^ 
the Statute, if insisted on, is a good defence. Qw tbe jiote,4ni(e, voL iiL 38, 9. 

(3) For. 234. 

4) Anie, vol. x. 300, Mortlock v. BuOer. 

(5) 2 Bro. C. C. 32a 

(6) j9nie, vol. x. 292. 

(7) Blagden v. Bradbear^ ante^ voL ziL 46& • 

(8) 1 Slack. 599; 3 Bar. 1921. 
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parties, held, thftt, the name of the purchaser being put down 
by the auctioneer, the Statute was complied with. But that 
case cannot be an authority for this: the auctioneer not putting 
down the name of the vendor ; who, in this instance, is the party to 
be bound* The case of Buckmaster v. Harrop (\) involves other 
points ; that may exclude the question, whether a sale by auction is 
within the Statute of Frauds. The Statute adopts the largest terms, 
and has no exception. The late case of Blagdtn v. Bradbear (2) de- 
cides both points: 1st, that sales by auction are within the Statute: 
2dly, that the vendor may at any time before an agreement an writ- 
ing withdraw his authority. 

Upon the question, whether there ia an agreement in writing by 
an agent, lawfully authorized, this appointment, which was merely 
verbal, was revocable ; and would have been so, even if it had been 
by Letter of Attorney. A submission to arbitration may be revoked 
at any time before the award ; however that may violate good faith ; 
and even though the party may be liable to an action : so Letters of 
Attorney, though declared to be irrevocable : and though upon a 
covenant not to revoke an action would lie. The answer to the ob- 
jection, that this is only preventing evidence of the fact, is, that the 
Defendant may plead the Statnte to the discovery : that species of 
dishonesty not being controlled in such cases. But the object of the 
Statute was to keep the party free from obligation, until certain 
foitas were observed. Therefore there is nothing immoral in the 
resistance. The transaction is mere negotiation, -until .the terms are 
put into writing, and signed ; and that is the consequence of the 
kw ; which is perfectly understood. There is no doubt, 
* the party had a right to refuse to sign the agreement ; [* 34] 
and therefore he might prevent his agent. If the book 
was evidence, the mere circumstance of the bidding, taken down by 
the auctioneer, is not sufficient evidence of an agreement. The 
payment of the deposit is a condition precedent ; and, until that is 
done, nothing is completed. Instead of the agreement in writing, 
required by the Statute, here is a protest against agreement. The 
attempt, frequently made, to render Powers of Attorney irrevocable 
has failed. Every power, not accompanied with an interest in the 
party, to whom it is given, is revocable. Here is a distinct declara- 
tion by the Plaintiff, that he does not mean to bid ; the consequence 
of which is, that confidence is put in him by the vendor ; and infor- 
mation as to the value is thereby obtained. As to the acts, impos- 
ing duties upon sales by auction, in the Attorney-General v. Christie 
it was contended in vain, that, after the lot was knocked down, the 
bidder might not perform his part of the contract by paying the de- 
posit. The answer, given by Lord Rosslyn, was, that the Defend- 
ant must obey the Act of Parliament, and the judgment of the Court 
of Exchequer was affirmed ; upon the principle, that the duty was, 

■ I II ■■■■ I I I I I !■ I ■■ II ■■ I »m M il-' .1 !■'■■ I 1 ■' ■!■■ I I I f ■ ■ ^■f H li»i 

(1) Ante, vol. vii. 341 ; pott, 45% 

(2) .^fiie, vol. xiL 466, • • 
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not upon the sale, but upon the bidding, and was personal to the 
auctioneer : and any hardship by the failure of ihe bidder to fulfil 
his engagement was a hardship, against which the Legislature did 
not provide. 

The Locus Panitentut remains up to the time of actual signature ; 
whether by the party himself, or his agent, there is no difference. 
Without that there is no contract. The Revenue Laws make no 
difference between the parties. That point is particularly considered 

by the Master of the Rolls in Buckmasler v. Harrap (I). 
[* 35] * As to the admission of an agreement by the answer, 

insisting also upon the Statute, the result of the authori- 
ties, which were much considered in Cooih v. Jackson (2), is, that 
it is a good defence ; and the agreement has been executed, only 
where the Statute was not insisted on. 

Mr. Perceval, in reply. — Upon the result of the evidence there is 
no fraud. All the knowledge acquired by the Plaintiff was acquired, 
before he intimated an intention not to be a bidder. There was 
no* confidence between these parties. In Simon v. Metivier (3) the 
opinion of Lord Mansfield is strongly expressed ; and, if the case 
had called for a decision of the point, it would have been decided. 
There is no ground fer the distinction between land and personal 
chattels. Lord Mansfield's opinion is therefore fortified by the sub- 
sequent cases. The case of Mortlock v. BuUcr turns upon a very 
different principle : a contract entered into by an agent, not a due 
exercise of his authority. The alteration made by the Statute res- 
pects the evidence, not the contract. Authorities, in their nature 
revocable, are in many instances not permitted to be revoked : as 
in the case in Latch (4). The auctioneer has an interest, that en- 
titles him to carry on bis authority to the end ; being bound himself 
to pay the duty. 

The Lord Chancellor [ERSKiN£].-^The view I take of this 
case does not make it necessary to come to a decision, as it relates 

to the Statute of frauds. That is satisfactory ; as there is 
[* 36] a case (5), ^ now depending upon appeal, which involves 

the important doctrine belonging to that subject. I 
shall therefore only observe, that no authority has yet decided, that 
sales by auction, in the abstract, without reference to the peculiar 
circumstances of any particular case, are not within the Statute {a). 
In the case of Simon v. Metivier (6) that point was not before the 
Court. The ground, that has been suggested, that sales by auction 

(1) AnU, voL viL 341 ; pod, 456. 

(2) MUy vol. vi. 12. 

(3 3 Bur. 1921; 1 Black. 599. 

(4) Latch, 8. 

(5) BudanaaUr v. Hcaropt anfe^ vol. vii. 341 ; jMMf, 45B ; ante^ vol iz. 249. 

(a) Bale of land by auction is within the Statute of Frauds. The auctioneer 
may be the agent of both parties, and his signature to an entry in his. books or to 
a memorandnm, will satisfy the Statute. Bm, ante, notes (6) and (c) BudanatUr v. 
am)p,7V.341. ^ 

(6)lBlack.500;3iar.l8Bl. 

voh. ssn. ft* 
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were much less frequent at the date of the Statute than at this day, 
when the commerce of the country has reached its present flourish- 
ing state, and thenoe considerable difficulty may arise by adhering 
lo alJ the strictness of the Statute, is for the consideration of Parlia- 
menL It is said in the Report, that the preamble shows the inten- 
tion : but the law is, that if the enacting part will bear only one in- 
4erpretation, the preamble shall not confine it. If that is doubtful, 
then the preamble may be applied to throw light upop it (1). If 
the Statute relates to personal estate, it relates to land also; 
for the words of the 4th and 17th Sections, the one as to lands, the 
•other as to goods, are precisely the same. 

But in this case I am not called upon to look at the Statute. I 
admit, there is nothing in this contract, showing, that any thing was 
fraudulently obtained by the Plaintiff; and if he had been declared 
the purcha^r, and had got into possession, so that the Defendant 
had been obliged to come into this Court upon the head of fraud, 
there would not be sufficient ground to deprive the Plain- 
tiff of the benefit of his legal contract. But that * is not [* 37] 
this case. This Plaintiff has got aU the Law can give 
J)im ; and applies here, desiring more ; and the question is, whether, 
Qnder all the circumstances, and upon the authorities and principles, 
this is a case for a specific performance. 

As to the cases, that were cited, independent of the authority of 
Lord Kenyon, I find a more ancient authority. The same rule is 
laid down by Lord Hardwicke, particularly in the case of Underwood 
V. Hitchcox (2), A specific performance is so much matter of dis- 
cretion, that It is very rarely, at least, granted in the case of personal 
4;hattels. In the case (3) of a bill, filed for the performance of an 
agreement to transfer stock at a given dayand price in consideration 
of two guineas, the decree was made : but it was upon appeal re- 
versed by Lord Parker: who said, the Plaintiff should go to Law for 
damages ; one man's stock being the same as another's. It is not 
necessary, that fraud should be made out. Though from want of 
attention, misrepresentation and mistake, a party may have acquired 
a right at Law, this Court will not, especially if upon other circum- 
stances the case is hard, decree a specific performance : but the Law 
is open to him: Joynes v. Statham (4). Upon this subject the 
Court is governed by a sound, not a capricious and arbitrary, discre- 
tion (5). 

In this case I cannot say, the Plaintifi* has acted so as to be an 
example: though his conduct does not come up to fraud : so that 
I could have dealt with it as such if he had obtained possession. It . 
is plain, he had talked of purchasing it for his friend ; and his 
answer to the offer made to him, that he would have nothing 

(1) So, where the not restraining the ffenerality of the enacting clause will b^ 
attended with inconvenience, the preamble shall restrain. 1 Ves. 865. 

(2) 1 Ves. 379. 

(8) Cud V. RvUir, 1 P. Will 57a 

(4) 3 Atk. 38a 

(5) 4nli» vol viL 88b and tte notss, V. 791, 849* 
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to do with it, is rather against him : the Defendant on that 
account not looking to biin as a purchaser. Having thus put 
the Defendant off his guard, the Plaintiff went into the room ; 
and was considered by every one as a puffer. This is not a 
damp upon the sale by a circumstance, over which the man had no 
control ; as in Twining v. Morrice (1). This arises from his own 
act. Upon the suspicion, that the Plaintiff was a puffer, the question 
was put, whether any puffers were present ; and then a fair account 
is giveo by the auctioneer ; that the Defendant had reserved . one 
bidding ; and any one who would advance 10/. upon that, should 
have the estate. This was not private ; but a public conventional 
option not to let the estate go at a particular bidding. The result of 
the evidence is plain misapprehension and mistake ; not an after- 
thought by the Defendant, satisfied at the moment with the sum of 
8000/. There is no difficulty as to the evidence ; which is embodied 
upon the written memorandum ; stating clearly, that there was a 
misunderstanding. If however the Plaintiff thinks, he has a case, 
which the Statute will not meet, upon which I do not give any opin- 
ion, he is not injured by this decision. There is nothing to show, 
that this land is of any peculiar value to him ; as if it was contigu- 
ous to his own estate, or purchased with a view to set up a manu- 
facture. Therefore Lord Parker's observation as to stock is appli- 
cable ; and as the Plaintiff declared, he did not intend to make this 
purchase, and he has obtained an advantage through a mistake, a 
Court of Equity will not give him any assistance in that. 
Dismiss the Bill without Costs. 

1. That sales by auction are within the Statute of Frauds, but that, with cer- 
tain restrictions, the statute may he considered as satisfied by the signature of the 
auctioneer alone, see, ante, note 3, to Buckmaster v. Harropt 7 V. 341. 

2. The preamble of a statute is to be considered, for it is the kev to open the 
roeaningf or the makers of the act, and point out the mischiefs which it was their 
intention to remedy : Siowd v. Lord Zouch^ Plowd. 369 ; 4th Instit 330 ; Barker 
V. Reading, W. Jones, 163 ; Rex v. Bigg, 3 P. Wms. 434 ; Cmieman v. GaUant, 
1 P. Wms. 317. And, where the generality of an enacting* clause would lead to 
great inconvenience, it may, in some cajses, be properly restrained by the pream- 
ble : IbfoU V. RoUe, 1 Atk. 174. But it is not, by any means, to be understood 
as an universal rule, that large and comprehensive words in the enacting part of a 
statute are to be restrained by the preamble. Whether the words are to be re- 
strained or not, must depend on a fair exposition of the particular statute in each 

rirticular case, and not upon any universal rule of construction : The King v. Pierce, 
Mau. & Sel. 66. In no case,' however, can the preamble control a clear and ex- 
press enactment, though it may assist the construction of ambiguous words : Lees 
V. SummersgiU, 17 Ves. 511 : and where, if the purview of a statute were confined 
within the limits expressed in the preamble, the statute would operate nothing, it 
would be idle to adopt that construction : Jiiace v. Cadell, Cowp. 233. 

3. That courts of equity reserve to themselves a discretion as to affording, or 
refusing, their aid to enforce specific performance of agreements, see note 1, Xq 
Brodie v. Si. Patd, 1 V. 32& And that, whilst a contract for transfer of stock in 
the public funds remains executory, a court of equity will not interfere with the 
question, but leave the parties to such remedies as they respectively may have at 
common law, see note 2, to ^/\dbroum v. Thomtanj 10 V. 159. 

(]}2Bro.C. 0.326. 
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RAWLINGS V. JENNINGS. 

[Rolls.— 1806, May 22; July 29.] 

The word " effects ** in a Will restrained to articles tjvsdtm generis with those 

specified; though the consequence was a residue undisposed of (a). 
Bequest to the testator's wife of ** 200/. per year being part of the moneys I now 
have in Bank Security, entirely for her own use and disposal ; " together with 
all his household furniture and effects ; interests for life being expressly given 
to other persons. An absolute interest to the wife in Bank Stock, su^cient to 
produce 200/. a year : not a mere annuity for her life {6). 
Executors, with unequal legacies, not trustees for the next of' kin of the residue, 
undisposed of (e). 

f 
John Jennings by his Will, dated the 1st of February, 1005, after 
directing the payment of his debts, among others, made the following 
disposition : 

'< I give and bequeath unto my wife Alice Jennings 200/. per year 
being part of the moneys I now have in Bank Security entirely for 
her own use and disposal together with all my household furniture 
and effects of what nature or kind soever that I may be possessed of 
at the time of my decease. I give and bequeath unto my son Midg- 
ley John Jennings 2000/. that I have in East India Stock and 1900/. 
being part of the moneys that I have in Bank Security called the 
New Fives for his use during his natural life and if he should die 
without issue I then give and bequeath to his widow if living at the 
time of his decease the sum of 500/. and the remaining part t6 re- 
turn to my family. I give and bequeath to my daughter Frances 
Rawlins wife of William Rawlins 50/. per year during her natural 
life and after her decease the same to be equally divided amongst 
my grand-children sons and daughters of the said Frances Rawlins ;" 
naming them. The testator then after giving several pecuniary 
legacies to his said grand-children, and other persons, appointed 
Charles Danvers, Midgley John Jennings, the son, and 
Alice Jennings, * the wife of the testator, his executors [* 40] 
and executrix ; the two latter of whom only proved the 
Will ; Danvers having renounced. 

The testator died upon the 8th of March, 1805 ; leaving his wife, 
and the two children, mentioned in the Will, his only issue, surviv* 
4ng. The bill was filed by William Rawlings and his wife Frances, 
claiming her annuity under the Will ; and insisting also, that the 
testator died intestate as to the residue of his personal estate ; and 

(a) 2 Williams, Executors, 856, 857 ; KenAtdi v. KendaU, 4 Russ. 360 ; Fleming 
T. BwrmpSy 1 Ross. 276; Jknold v. .^Imoid, 2 M. & K. 365. 

(b) Where the ^* interest" or produce of a fund is bequeathed to a legatee, or 
in trust for him, without any limitoition as to continuance, the principel will be 
regarded as bequeathed also. 2 Williams, £xec. 863. See, ante, note (6) Phillips 
V. C%amberiayne, 4 V. 51. As to specific bequests of stock or annuities in public 
fon^, see, anU^ note (a) Kirhy v. Potter^ 4 V. 74& 

(e) The inouiry with regani to the presumption of a gift of an unbequeathed 
residue is of little practical importance in the United States, or in England at the 
present time. See, anie^ note (o) JSTouth v. Flnchj 1 V.'344. 
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claiming accordingly, in the right of Frances Rawlings, as one of the 
next of kin with the Defendants Midgley John Jennings and Alice 
Jennings. 

The Defendant Midgley John Jennings, by his answer, claimed 
the interest and dividends of the East India Stock and Bank Annui- 
ties under the Will; and submitted the questions, whether the 
capital of those funds will upon his death without issue sink into the 
residue of the testator's personal estate, or not ; and whether on his 
death, leaving issue, the said capital will or will not belong, and be- 
come f)ayable to, and divisible between, such issue ; and insisted, 
that Alice Jennings is not entitled to the capital of the stock, which 
will produce 200/. per annum ; but is ^titled only to the sum of 
200/. per annum for her life. He also claimed a share of the resi- 
due, undisposed of, as one of the executors ; or, as one of the next 
of kin. 

The Defendant Alice Jennings insisted, that she was entitled, not 
only to the sum of 200/. a-year for her life, but absolutely to so 
much stock as will produce 200/. a-year. She also claimed the 
whole residue of the personal estate under the direct bequest to her ; 
and, if not so entitled, she claimed a share of the residue 
[*41] undisposed *of, as executrix, or, under the Statute of Dis- 
tributions (1). 

The Solicitor General [Sir Samuel RomiUy] and Mr. Trowery for 
the Plaintiffs. — 1st, The widow of the testator under the bequest to 
her of the 200/. a-year, can take only an interest by way of annuity 
for life. If the testator had intended to give her capital stock, he 
would not hava expressed his purpose, in this way. 

2dly, The bequest to the testator's son gives him expressly an in- 
terest for life ; and, whatever intention may be inferred in favor of 
his children, the only event, in which the intention is expressed, is 
his death without issue. The construction of those words in this 
context must be restrained to issue living at his death : part of the 
fund being given to his widow, if living at the time of his decease : 
immediately upon which event therefore it was to go over. In such 
a case the interest for life, expressly given, cannot be enlarged by 
implication to an interest analogous to an estate tail : the event in- 
tended being clearly not an indefinite dying without issue, but dying 
without issue living at the time of the death. In the case of land an 
estate tail could not be raised by implication from such words. 

The third question is, whether a trust arises for the next of kin as 
to the residue ; which cannot pass to the testator's wife under the 
general description of effects ; which must be considered restrained 
to articles ejusdem generis^ and not comprising the whole personal 
estate. Of the executors two have unequal legacies : the 
[*42] third has •no legacy. It is now clear, upon Bowker v. 
Hunter (2), that executors, having unequal legacies, are 



!^ 



1) Stat 29 and 83 cai. n. 0. la 
n)lBiaCC99& 
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not trustees for the next of kin. But independent of that, a decisive 
circumstance appears in the bequest to the son : << the remaining 
part to return to my family ; " indicating a clear understanding, that 
his family would be entitled to all, which he had not before disposed 
of. Any indication, that the executors are not to take the residue 
b^eficially, will make them trustees, and slight circumstances are 
now sufficient. The inference from that direction is irresistible ; as 
Danvers certainly was not one of the family. 

Mr. Richards and Mr. Spranger, for the Defendant Midgley John 
Jennings, the son of the testator, upon the first point concurred with 
the Plaintiffs ; and observed, that the second question, whether the 
son took a vested, absolute, interest in the specific bequest of India 
and Bank Stock, upon the general intention, the limitation over be- 
ing two remote, that it should not fall into the residue, if he should 
leave issue, was not ripe for determination ; as there was no party to 
maintain the interest of the issue. 

Sdly, The executors are clearly not excluded by unequal legacies ; 
and there is no expression in the Will necessarily taking away what 
is cast upon them by Law, and marking an intention, that they were 
to be trustees. The inference from these words, <' and the remain- 
ing part to return to my family," is too refined. They cannot ascer- 
tain, whom he meant to describe ; nor, to what time the description 
rererred ; whether persons living at the testator's death, or at the 
period of distribution, were intended. 

* Mr. Raithbyy for the Defendant Alice Jennings, the [* 43] 
widow of the testator, contended, that she was entitled to 
have so much capital stock as will produce 200/. a-year : that dispo- 
sition being coupled with the bequest of the household furniture, 
and the general disposition of his effects ; as to which it was not ar- 
gued, that her interest could be restrained to her life. In this Will, 
where an interest for life only is intended, it is plainly expressed. 
In Coxe V. Bassett (1) the words <' for her entire use," were con- 
sidered as passing the whole fund, not an interest for life only. 
Hogan V. Jackson (2) is another instance of the effect of general 
words to pass the whole interest. The intention of intestacy cannot 
be presumed. 

2dly, The effect of these very general words, unrestrained, is a 
complete residuary bequest to the wife. These general words can- 
not be restrained to articles ejusdem generis : all the cases of that 
sort turning upon locality. In tVoolcom v. Woolcom (3), and Wilde 
V. Hobzmeyer (4), there was an express bequest of the residue. In 
Cook V. Oakley (5) the reason is, that the testator, being at sea, did 
not know, that he had that leasehold estate. In Timcioell v. Per^ 

(1) t^nfe, vol. iiL 155w 
(S) CQwp. 299. 
h] 3 P. Will. 111. 

(4) dMe, voL V. 811. Sea, oiOb^ PmUr v. Townua^ vol iiL 311, and the note 
814. 
(5)lP.WiIL800L 



43 BAWLiNOB V. jnrNiiras. [1806. 

kins (1) there are restraining words. A debt by bond has been held 
to pass by a bequest of all his goods (2). 

The t&>liciior General [Sir Samuel RomiUy], in reply. — ^The be- 
quest of the stock to the wife is a mere question of construction ; 
and cannot amount to more than an interest for life. That 
[* 44] is not given in the same ** way as the furniture. The tes- 
tator has not given a capital to produce that fund ; as he 
has given the actual furniture ; not the use of it merely. If it had 
been expressed in that way, the bequests would have had a resem- 
blance ; but then the argument would have been, that she was not 
to have the furniture absolutely. The obvious way of giving capital 
stock was to give it expressly, not in this way. It is true, a devise 
of rents and profits has the effect of a devise of the estate : but 
then the analogy to real estate must be pursued throughout. 

It is not disputed, that the word '< effecU " will pass all the per- 
sonal estate ; if ihe general sense of that word is not restrained ; 
as it may be. certainly. That word however is not the most natural 
and proper, according to the legal sense, to express all the personal 
estate. The words << goods and chattels " are much more proper. 
In general, a man speaking of his " effects " means, not debts due to 
him, choses in action, but visible, tangible, property. This word is 
not only combined with the bequest of household furniture, but is 
followed by dispositions, inconsistent with the intention to pass all 
the property in that general way. This is not given as a residuary 
disposition. The supposition is, that, the Will setting out in this 
way, the testator in the first instance gives the whole : no residue 
being left to answer the several specific dispositions that follow. 
Upon this construction, every thing being given to his wife, what 
could he mean by the direction, that part should return to his << fom- 
ily ? " Having two children, be could not by that word mean his 
wife alone. 

As to the claim of the executors, though unequal legacies will 
not make them trustees, they must be so upon the plain 
[* 45] intention, that the property should go * to his family, and 
not to his executors. He conceived, that it was not ne- 
cessary to express bis intention as to what was not particularly dis- 
posed of; as without that it would return to his family ; and upon 
that alone the Court will make the inference against the executors. 

July 29th. The Master of the Rolls [Sir William Grant] (3). 
— ^This Will is very obscure. Tlie first question, that arises upon it, 
is, whether the testator's wife takes only an annuity of 200/. for her 
life, or so much capital Stock as will produce 200/. a-year. The 
description of the subject of this bequest, " part of the moneys I 
now have in Bank Security," is the correct mode of giving the ab- 
solute property in Stock ; for strictly the Proprietor of Stock has an 

(naAtk.ioai. / - '^ 

(2) Jhum. 1 p. Will 367. 

(3) The jadgment ex rdatione. 
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annuity only, and no capital. It is impossible to satisfy the words 
of this bequest without giving the wife the absolute interest in some* 
thing, which the testator had in Bank Annuities. The words " en- 
tirely for her own use and disposal," are material. The word << dis- 
posal " seems to be intended to confer a power of disposition after 
ber death : but, the Will being in general incorrect, it might be im- 
proper to lay too much stress upon any expression, as being used in 
the accurate sense ; if there were any words, having an opposite 
tendency. 

It was argued, that, where the testator meant to give an interest 
for life only, he has done so in the plainest terms ; using the words, 
as in the bequest of the Annuity to his daughter, << during her nat- 
ural life." This difference of disposition is a circumstance, 
whence a * difference of intention may be collected. The [* 46] 
testator's wife also was to take absolutely the furniture and 
the effects, which are coupled with that, and given to her in the same 
clause. All this is in favor of the widow ; who is therefore entitled 
to the absolute interest in so much Capital Stock as will produce to 
her 200/. a-year (1). 

The second question arises upon the widow's claim of the whole 
residue of the personal estate, as passing to her under the general 
word '' effects." That claim cannot be sustained. Part of his prop- 
erty being particularly given to her afterwards, the word " effects " 
must receive a more limited interpretation ; and must be confined to 
articles ejusdem generis with those specified in the preceding part 
of the sentence : viz. household furniture (2). 

The next question is, what is to become of the residue ; which is 
not in terms disposed of. To one of the three executors the testa- 
tor has not given any legacy. But that executor disclaims. The 
other two, the wife and son, have unequal legacies. They are there- 
fore not excluded by legacies ; and are entitled by their legal right, 
as executors, unless there is something in the Will to raise a trust (3). 
The words after the bequest of 500Z. to the son's wife, '< the re- 
maining part to return to my family " were much relied on. It is 
not easy to say, what he meant by the word << family." Supposing, 
he meant his next of kin, this relates only to the Stock given to his 
son ; and does not show ah intention with reference to 
any part of his * property, except that specific residue. [*47] 
The widow and son therefore must take the general res- 
idue beneficially. It is unnecessary at present to determine, as to 
the funds bequeathed to the son, what is to become of them in the 
event of his death, leaving, or not leaving, issue. If he shall leave 
issue, the question will arise, whether he might not dispose of them ; 
or, whether his issue will be entitled to them. If he shall not leave 



• •■ *•■ Mfr <*■■ 



(1) ^damson v. Armtagty poH^ vol. xix. 416 ; Coop. 283. 



Posly Hotham v. SuUon, CkmpbeU v. PrticoU^ vol. xv. 319, 500; Porter v. 
Tavamay, ante, iii. 311 ; and the note, 314. 
Jg) SeeGrj^v. H«u»itto%anie,vbLzu.a08; and the lefereacss in the note. 
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issue, they are given over. Declare the son entitled during his lire ; 
with liberty upon his death for any party, who is interested, to ap- 

p'y- 

1. The interest which a funded proprietor has in stock is nothing more than a 
right to receive a perpetual annuiU subject to redemption : Kirhy v. PoUer, 4 
Ves. 751 ; frUdman v. ffUdman, 9 Yes. 177 ; The King v. Capper^S Price, 263. 

2. Generally speaking a farther disposition by a testator to tne same legatee, 
by the words of ** other effects," means effects ejusdem generic' with those which he 
has previously specified : Hotham v. Sti^/on, 15 Ves 8%. But the word ^ effects," 
used simpUdUr^ may cany the whole personal estate. In each case the court has 
to collect, from the context, the particular sense in which the testator intended to 
use the word : MicheU v. Michell, 5 Mad. 72 ; Campbell v. PreacoUj 15 Ves. 50/; 
HodtUy v. Mawbey, 1 Ves. Jun. 1«52. 

S. With respect to the claims of executors to the residue of their testatoi's 
property not disposed of, and the circumstances by which such claims may be ex- 
clude 1, see, arUty note 1, to Bennet v. Bnthtlory I V. 6!) ; notes 3, 4, 5, 6, to 
NbwsMt V. Finch, 1 V. 344 ; and note 6, to Pickerinfr v. Lord Stamford, 2 V. 272. 

4. As to the different constructions which the word, " family ** may receive, ac- 
cording to the context of the will in which it is found, and the subject matter of 
disposition, see notes 5, 6, to Brown v. Higgs, 4 V. 7081 

5. The principal case was commented upon, and the grounds of the decree 
stated, in lYeiiitfig v. BumotM, 1 Russ. 280. 



. LADY ORMOND v. HUTCHINSON. 

[1806, July 28, 29, 30.] 

Accouirr against a confidential a^ent, in possession of estates since 1780, without 

giving any account to his pnncipal, residing in Ireland ; and an inquiiy into 
le circumstances of a lease granted under his direction, and in which he took 
an interest (a). 
Where the Answer to a bill for discovery only is used as evidence, the whole must 

be read. 
Where relief is prayed, and the Answer replied to, the Plaintiff, reading admis- 
sions, must proceed to the completion of the immediate subject, to which the 
Defendant is answering ; according to the course of evidence at law : but this 
does not apply to distinct matter. 
Relief against a deed of gift by a Client to his Attorney, [p. 52.] 
Relief against a deed of gift by a Ward iust of age to his Guardian, [p. 52.] 
Steward bound to account periodically \ though not called on, [p. 53.] 

The bill in this cause was filed be an heir at law, seeking relief 
against the Defendant on difTerent grounds: 1st, that as Steward of 
Lord W. he had been in possession of considerable estates, without 
rendering any account since 1780 ; though called upon by his prin* 

(a) 1 Story, Eq. Jnr. § 462 ; PMUipa v. Bdden^ 2 Edw. 1 ; see onie, note (a), 
MiddledUch v. Sharland, 5 V. 87. 

As to contracts between an attorney and client, see ante, note (a), Mwman v. 
Payne, 2 V. 199 ; as to purchases by an agent, note (a), Masaeif v. Davis, 2 V. 
317 ; as to purchases by a trustee of a cestui que trust, note (a), fVhichcote v. Lauh 
rence, 3 V. 740 ; note (a) Camphdl v. fValker, 5 V. 678. 

Courts of Equity will open and examine accounts after any length of time ia 
respect of fFUid. See imAe, aote (a]» Bocwnoiie v. AncMet, 5 V. 485. 
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cipal; who resided in Ireland: 2dly, as to a lease for 21 years, 
granted to Lodge : 3dly, as to a lease in reversion of the sanae prem- 
ises for 21 years from the expiration of Lodge's term, obtained by 
the Defendant ; that the leases may be set aside, and that the De- 
fendant may account, and be charged with an occupation rent. 
The lease to Lodge was not produced ; but by the admissions in 
the answers it appeared to have been granted upon the proposal of 
Lodge, to pay a clear rent of 9002. a-year ; the tenant giv- 
ing security for * the rent ; and proposing an extensive [* 48] 
plan of improvement ; erecting barns, and other buildings, 
fencing the woods, &c. The Defendant, soon after Lodge became 
tenant, acted as agent to him ; and took an under-lease from him of 
part of the premises. The reversionary lease was obtained by the 
Defendant at a trifling increase of rent ; and contained only the or-^ 
dinary covenants. The Defendant admitted, that he was the con- 
fidential agent and adviser of Lord W. with reference to his prop- 
erty. 

The Solicitor General [Sir Samuel Rimilly], Mr. Richards y and 
Mr. fVhishaWy for the Plaintiff. — Upon the question of interest, at 
least an inquiry must be directed. Lord Eldon in Lord Chedworth 
▼. Edwards (\) states, as one important question, whether a steward 
under such circumstances ought not to pay interest ; observing, that 
in the only case between a person of great property and his Stew- 
ard, Lord Salisbury v. Wilkinson (2), Lord Thurlow held, that the 
Defendant could not be liable to interest under the circumstances, 
that he had by the desire of his principal kept the money in his 
hands ; for which he was to be responsible from time to time, and 
duly account. It cannot be supposed, that this Defendant, an at- 
torney, did not make interest ; and even if he kept the money at 
his banker's, that will not excuse him (3). 

This is to be considered as a transaction between trustee and 
Cestui que Trust ; which may take place ; provided the latter 
has the benefit of that protection, which the trustee is 
bound to give him ; and is fully • apprited of all the cir- [• 49] 
cumstances (4). The principal is disarmed by the knowl- 
edge and skill of the steward. The suspicion, that arises from the 
relative situation of these parties, is confirmed in this instance by 
the residence of the principal at a considerable distance in another 
country. The Defendant admits, that the most unlimited confi- 
dence was placed in him ; that he was the confidential agent and 
adviser of his principal with reference to his property ; having the 
uncontrolled dominion over those estates ; as if he was the absolute^ 
owner ; dealing with the property as his own, without communica« 
tion with his principal. A steward is to all intents and purposes a 

(1) .4n(e, vol. viii. 46. 

(2) Stated arUe^ vol. viii. 48. 

(3) JhUtj Ex parte HiUiardy vol. i. 89 ; and the note, page 90. 

(4) See ante, Co^v.7Vccotibic^voI.ix. 234; Afflfse v. jRog^ zii. d55» and the 
I ia the note, 372. 
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trustee in the contemplation of this Court ; and every rule, prevail- 
ing between trustee and Cestui que trust, is applicable to the case 
of principal and steward: Beftumont v. BatUtbee (1); in which 
Lord Rosslyn's decree was reheard, and affirmed by Lord Eldon. 
The case of the Attorney, Gibson v. Jeyes (2) rests upon principles 
perfectly analogous to this. A steward and confidential adviser 
cannot be in a better situation. 

An important branch of this case is the reversionary lease. That 
b against all policy. It contains no covenant for improvement ; not 
even a covenant, that a valuable house shall be kept in repair. It 
has only the common covenants, that are in the most ordinary lease. 
What is the compensation at the expiration of forty years for the 
extravagant act of granting a reversionary lease of this nature ? 
While the value of all the rest of the estate has increased in a triple 
proportion, that part, which was in the Defendant's own oc- 
[* 50] * cupation, remains just as it was 30 years ago, let now at 
one third of its value. Is a nobleman, with great landed 
property, setting his name to a lease, presented to him by his stew- 
ard, to be considered as bound by every fact, stated in that lease ? 
Can such a persoq be supposed to read every lease, presented to 
him for execution ? If the transaction was recent, there could be 
no hesitation as to the proper decision. The only difficulty is from 
the length of time ; which has effect either by some analogy to the 
Statute of Limitations ; or, as the Defendant, submitting to account, 
would be in a situation, in which he ought not to be placed by the 
laches of the party, calling for the account. There are many cases 
of that nature : but no such inconvenience occurs in this instance. 
There cannot be any vouchers. The question is merely, whether 
this person shall pay more or less rent ; and in the account he will 
have the benefit of all substantial improvements. The decree must 
therefore be made for an inquiry, with the usual direction, that the 
Master shall be at liberty to state any thing special, that shall come 
out in the course of the inquiry ; and shall appear material. 

The objection taken to the use, that has been made of the De- 
fendant's answer, cannot be supported. With the single exception 
of the rule, that a decree cannot be obtained upon the evidence of 
one witness against the positive averment of the Answer (3), the 
rules of evidence in Equity and at Law are not different. Here, as 
well as at Law, if any instrument is used as evidence against a party, 
' the whole of it must be taken. But when passages are 
[•51] *read from an answer, which is replied to, it is not pro- 
duced as evidence against the Defendant : but passages 
are read to show, what he has admitted ; as to which therefore it is 
unnecessary to produce evidence ; as to the rest the Plaintiff, having 

(1) Ante, vol. v.485; viL599; xi.358. See Lord Hardwidet v. remoii,iv.411, 
and the note, 418. 

(2) .affile, vol. vi. 267; nee the notes, 280 ; ii. 204, ^^ewnutn v. Pmfne, 

(3) As to that rule, with its qnalifications, see «i<e, The Easi India Obmpm ^ v. 
Damddf vol iz. 275, and the references in tiie notes, vL 177 : u. (Ml 
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replied to the answer, puts him upon proof. Upon a bill for discov- 
ery only, the answer being produced as evidence, the whole of it 
must be read : not a part only. 

The Attorney General [Sir Arthur Piggott] and Mr. Heald, for 
the Defendant. 

The Lord Chancellor [Erskine]. — ^The principle, upon which 
this Court acts, giving the relief in these cases, is plain ; and, I think, 
not new. The jurisdiction is most beneficial, proceeding principally 
upon those confidential situations in life ; in respect of which this 
Court assumes a guardianship over mankind : where a breach of con- 
fidence has been committed: advantage taken of men, unguarded, 
in particular situations, and under circumsUmces, such, that the 
Courts of Law, though fraud, according to the ordinary understand- 
ing of the term, is equally the subject of their jurisdiction, cannot 
give an adequate remedy : a Court of Equity, for instance, prohibit- 
ing a party from taking advantage of an instrument obtained under 
such circumstances; which a Court of Law has, not the means of 
avoiding. In the case of Beaumont v. BouUbee (1), which resem- 
bles this. Lord Rosslyn [Loughborough] and Lord Eldon have 
not laid down any new principle. Every case of this kmd must 
stand upon its own circumstances ; and the Court will try the appli- 
cation. 

* The case of fVettes v. Middleton (2) had no ingredient [* 52] 
of fraud : but the deed was an instrument, which the policy 
of the Law would not sustain, and it was necessary to set aside upon 
the relation of the parties ; the eflTect of which is, that the Court has 
not sufficient evidence, that one party had given the other the bene- 
fit of all that knowledge, which from the situation, in which he stood, 
he ought to have supplied : the Court taking different views of con- 
tracts between such parties and between strangers. The Defendants 
in that case were the attorneys, and relations, of the ancestor of the 
Plaintiffs ; who were the heirs at law. The question was, whether 
notwithstanding all that advantage had been communicated, a deed 
of gift to an attorney could stand. The evidence was, that Wilcox, 
the ancestor, was of sufficient understanding to make the deed : that 
he made it knowing the contents ; that it was deliberately read over 
to him ; attested by respectable witnesses ; and that he frequently 
afterwards recognized and admitted it. The Defendants had not 
done any thing immoral or dishonest: but the principle of that deci- 
sion was the policy of the Law ; founded upon the safety and con- 
venience of mankind : a shield against advantage taken by persons 
in situations of confidence, preventing acts of bounty, which in other 
situations might have effect: but the deed being taken, while the 
character of attorney to the grantor remained, could not be permitted 
to stand without striking at the root of the principle. 

(1) JInU, voL V. 485; vii. 509; xi. 358. 

(2) Stated by the Lord ChaDcellor from a us. noto. See mie^ voL ziL 372^ 
Morm v. Royal^ and the nota 

VOL. xiix. 3 
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The case of Pierse v. Waring (1) is another authority in 
the particular instance of n guardian. There would be no boundsr 
to the crushing power of attorneys and persons having confidential 
communication, wKen no other person is present. That case did 
not turn upon advantage taken in the particular instance, but upon 
the general rule, that tite transaction should not take effect. 

As to the rules of evidence, an important consideration arises. It 
is incumbent upon the Court, entering into facts after a great lapse 
of lime, to have an inquiry. This Defendant admits, that from the 
year 1780 he was in possession, as Steward, of valuable estates : the 
owner living in Ireland ; and not one account has been rendered, 
though called for. My opinion is, that it is not necessary to calf 
for. an account from a Steward. His duty requires him to render 
accounts periodically : and, if from negligence, or atiy other cause, 
he fails in that, he cannot make the obscurity, occasioned by that 
omission, a cover to him. It is therefore properly admitted, that the 
Defendant must account. If, when caHed upon to account for such 
a length of time, he suffers any inconvenience from the destruction 
of vouchers, the fault is his own. If he had duly accounted, he 
would not have been exposed to that inconvenience ; which, consid^ 
erable as it may be, cannot be represented as the effect of any new 
principle, imposing the proof upon him. 

As to the answer, I agree to what has been stated by the Solicitor 
General. When the bill is for discovery only, and the answer is 
read for that purpose, you read the whole (2). But when relief is 
prayed, and the Plaintiff replies to the answer, putting the whole in 
issue, he cannot, reading the answer as to the contract and the con- 
sideration, stop at the end of a sentence, but must pro- 
[* 54] ceed to the completion of the • immediate subject, to which 
the Defendant is answering ; as at law a witness cannot 
be stopped, where the party, wishing to elicit from him particular 
facts, finds it convenient to stop him ; but must be allowed to finish 
the particular subject, and to proceed to state any thing with refer- 
ence to it. Otherwise the party might obtain an advantage, stop- 
ping the evidence just at the qualification. But that does not apply 
to distinct matter. 

As to setting aside this lease, the case is not ripe for that : neither 
can the bill as to that be dismissed. Those parts of the answer, 
which the Plaintiff is obliged to read, to make out the case, though 
not to be taken as true, are a sufficient ground for inquiry, with a view 
to throw some new light upon the subject. The Defendant says, 
that, though it is true. Lodge took a tease, he applied, not to him, 
but to Lord W. ; who desired the Steward to prepare a lease. It is 
singular, that the Defendant should become an under-lessee from 



(1) Cited 1 Ves. 380 ; 2 Ves. 548. Stated from the Register Book. 1 P. Will 
118, Mr. Cox's note. See Haidi v. Haieh, anU, vol. ix. 392. 
(3) PoH, yol. xvi. 9^. 
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Lodge ; taking part of it ; stating also a promise to him, not specify- 
ing, whether verbally, or in writing, that, if he would lay out money, 
he should have a reversionary lease upon that lease for 500 acres, 
and at the same rent in substance ; for the difference is nothing.' 
The Defendant goes farther ; stating, that Lord W., so far from be- 
ing ignorant upon the subject, went and looked at it in the presence 
of two persons, a clergyman and a farmer. The Defendant cannot 
object to farther inquiry ; particularly as the case must go to an in- 
quiry, the effect of his own default and negligence ; making an ac^ 
count from the year 1780 necessary. 

The proposal of Lodge for a lease for 21 years refers to 
several important particulars ; offering security for * the [* 55] 
rent ; proposing an extensive plan of improvement, with ju- 
dicious fencing, (which is very material, where there is wood), on 
condition of an abatement of rent ; holding out, that in 24 years the 
estate would be doubled in value. What is the duty of a steward, 
to whom the landlord sends such a proposal ? Is he not, having the 
execution committed to him, especially where he mixes himself in 
the transaction, bound to take care, that covenants shall be inserted 
in the lease, to secure * the benefits the landlord has a right to ex- 
pect ? The Court must look at that lease : if it is to be found : 
if not, the Defendant must be examined upon interrogatories, as to 
the covenants contained in it ; apd whether the landlord had the 
benefit of them. Another subject of inquiry is, that the instant the 
lease was granted he became agent to Lodge. If the improvement 
vras to be by Lodge's money, he must account for it ; if by the skill 
of the Defendant, that was the skill of an agent, due to his principal, 
for his benefit, not for the benefit of the agent himself, engaged in a 
joint concern with the tenant. 

Therefore direct an inquiry as to the lease to Lodge, the rent 
reserved, and the covenants contained in it ; what the lands let for, 
and the value of them, to be let when Lodge became tenant; 
whether any, and what, improvements were made by Lodge or the 
Defendant, in pursuance of such covenants, if any ; the Master to 
be at liberty to state any special circumstances to the Court (1). 

1. A coirriDENTiAL relation l>etween the parties to any impeached transaction, 
may lay a suffipient ffiound for the interference of equity, in cases where, if bo 
Buch confidence had oeen reposed, equitable relief could not be given ; see, anU^ 
notes 2, 3, to Crmoe v. Ballard^ 1 V. 215, with note 1, to JVhicheoU v. Latrrence, 3 
v. 740. And that a confidential agent may be decreed to render an account, al- 
though a very considerable length of time has been allowed to elapse before a de- 
mand to that effect is made, see note 1, to Lord Hardwkke v. Femon, 4 V. 411. 
As to the effect, under such circumstances, of acquiescence, see note 5, to Crowe 
V. Ballard, ubi mpm, 

2. -That an attorney will not be permitted to retain any gratuity received from 
his client, whilst the latter was in any degree under the management and control 
of the former, see note 2, to JWtomati v. Payne, 2 V. 199. And that similar jeal- 
ousy is exercised in scrutinizing transactions which can be suspected of having 

(1) This Decree was reheard, post, voL zvL 94, as to the inquiries directed, 
which were in some degree varied. 
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originated in a guardian's abuse of his ward's confidence, see note 2, to Hdlch v; 
Hatch, 9 V. 292. 

3. An answer ta a mart bill of discovery, of course, is not to be read in equity 
fbr any purpose : the intent of such a bill is that it should be read as evidence at. 
law ; in which case the whole of the answer roust be laid before the jury : JButter- 
worth V. BaiUy, 15 Ve& 362. 

4. An agent is not, as such, necessarily and absolutely disabled from making a 
purchase, or taking a lease, from his employer ; but any dealing of that kind wil£ 
undergo rigid investigatioB in equity: see note 2, \& Beaum&nt v» BouUbtCy 
5V.485. 
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[1806, Acewt 2, 5.] ^ 

Upon a question of legitimacy, depending ikpoB a chain of distinct circumstances, 
in the knowledge of different individuals, and the Defendant, an infant, kept 
out of the way, an examination (U bene tsst would have been granted ; thougb 
not within any of the three cases, viz. witnesses of the age of 70, or quitting 
the kingdom, or a fact depending on a nngle witness (a). 

But a proposal to have the infant brought into Court, and the Six €lerk assigned 
as guardian to put in his answer, was adopted. 

Access or non-access may now be proved : the old rule to presume access within 
the narrow sea» having given way, [p» 58.] 

A MOTION was made by the Plaintiff; that severa} witnesses 
should be examined dt bene esse under the following circumstances,, 
suggested by the bill, and supported by affidavit. The Plaintiff 
claimed in the event of the death of a woman without issue ; sug- 
gesting, that she haa no issue ; having left town without any appear- 
ance of pregnancy ; or, if she had a child, that it was not legitimate : 
her husband during the whole time, white she was in London, hav- 
ing been in Sussex. The plaintiff proposed to examine the wit- 
nesses respectively to several distinct circumstances, establishing that 
fact : the affidavit, representing the several circumstances, material to 
the Plaintiff's case, as resting solely on the knowledge of those indi- 
viduals respectively. An infant was made Defendant, as claiming to 
be a legitimate child. An appearance was put in ; but no answer ; 
after two orders for time ; and an attachment ; and it was su^ested, 
that the Defendant was conveyed out of the way. 

The Solicitor General^ [Sir Samwl RomiUy]^ Mr. Richards^ and 
Mr. Whiihawt in support of the Motion. — Generally, there are but 
three cases, in which the examination de bene esse ts granted : 1st, 
Where the witnesses are of soch an age, that there is probability of 
death, before the cause can be heiurd ; which age is settled to be 70 
years : 2dly, Where they are shortly to quit the kingdom : Sdly, 
Where the fact depends upon the examination of a single witness. 

(a) As to BiRade bene eise, see 2 Story, Ea. Jur. § 151d^l516; Stoiy, Eq. PI. 
4307,306. 
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In the two last cases the examination de bene esse is permitted with- 
-out regard to age. The cases of Shirley v. Earl Fer- 
rers (1), * Pearson y. Ward (2), and Lord DursUy v. [*57] 
Fitzhardinge Berkeley (3), are authorities for such a bilL 
The distinction of this case, which is much stronger than those, is, 
that this is an application to examine several persons to a long chain 
of distinct circumstances, which are necessary to make out the 
PlaintifTs negative case ; and which he undertakes to prove : impor- 
tant facts being sworn to lie in the knowledge of particular individ- 
uals ; to which no other person is privy : and which may be very 
material to the PlaintitTs case : and this infant Defendant is kept out 
of the way : so that the Plaintiff is not in a situation to hear his 
cause. The best course will be, that the place, where the infant is, 
should be disclosed ; that he might be brought into Court by the 
messenger ; and that one of the Six Clerks may be assigned as a 
guardian to put in an answer for him. 

Mr. Belli for the infant Defendant, resisted the motion ; observ- 
ing, that the allegation is, that the Defendant, an infant, born in 
1789, is a supposititious, or at least an illegitimate, child ; that the 
father was. one of the witnesses to be produced; and the infant, 
therefore, completely unprotected ; unless protected by the Court ; 
and that by the advice of Counsel no answer was put in. 

The Lord Chancellor [Erskine]. — ^The best course will be that, 
which has been proposed ; for upon the reason and justice of the 
<»se I should have no doubt in granting this application ; though 
this does not come within any of the three cases: Ist, witnesses of 
the age of 70 years : 2dly, witnesses quitting the king- 
dom: 3dly, a fact depending upon a single * witness; 
and, as Lord Thurlow said (4), I would make a precedent, [* 58] 
if there is not one. The law of England has been more 
scrupulous upon the subject of legitimacy than any other : to 
the extent even of disturbing the rules of reason. Formerly access 
was presumed ; if the parties were within the narrow seas ; though 
there was no doubt of the contrary. Since that time (5) access or 
non-access must be proved like any other fact : but it must be 
proved by witnesses, who altogether prove that ; though each speaks 
only to some particular circumstance. 

The effect of this affidavit is, that these are necessary and mate- 
rial witnesses to prove circumstances of this kind. The death of 
one, by which one link in the chain would be lost, might have the 
same efTecl as the death of all. From the peculiarity of the case of 
access or non-access, legitimacy or illegitimacy, great indulgence is 

(1) 3 P. Will. 77; see anie, vol. vL 354 ; and the note, 255. 

(2) 2 Dick. 64a 

(3) Mle, voL vi. 251. 

(4) Pecarsan v. fVard, 2 Dick. 648. 

(5) Pendnll v. PendreU, 2 Sir. 925; The King v. Luffe, 8 East, 193; Headv. 
Biadf 1 Sim, & Stu. 150. The presumption of access and iu conseqaence pre? 
^ils, unless the evidence raises an irresistible presumption the other way. 
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to be applied. I have frequently witnessed the misery occasioned 
by the death of witnesses. 

Aug. 5. The infant Defendant was produced in Court in custo- 
dy of the Messenger. 

Mr. Hart moved, that the Senior Six-Clerk, not towards the cause, 
should be assigned as guardian, to put in his answer. 

The Order was made accordingly. 

1. As to the cases in which an order for examination of a witness de bene tue 
may be obtained, see, ante the note to the ^^nonymoua ctue^ 6 V. 573. And, with 
respect to the actual interest necessary to support a bill to perpetuate testimony, 
or to obtain a writ de ventre uupieiendo, see the note to Lord Durriey v. /Vh- 
hardin^, 6 V. 251. 

2. 'that a guardian may be assigned on nudionj for the purpose of putting in the 
answer of an infant defendant, who is in this country, or even (it rather seems) 
although such infant be abroad, see the note to Jongtma v. Pfiely 9 V. 357. 
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MONKE V. TAYLOR. 

[1806, August 7.] 

Solicitoh's lien for Costs u]X)n a fund of assets, appropriated, prevailed ; though 
the appropriation was subject to a debt ; in respect of which the testator, as 
surety, was creditor of the client to a greater amount (a), (See note (1), poH, 62). 

A PETITION, presented by the solicitors of Robert Paris Taylor, de- 
ceased, stated various proceedings in these suits originally instituted 
in the years 1777 and 1778. upon the affairs of Peter Taylor, 
deceased, the father of Robert Paris Taylor ; in the course of which 
by the exertions of the petitioners, as solicitors of Robert Paris Tay- 
lor, a considerable demand on his behalf was established against the 
estate of his &ther on account of various dealings between them in 
the German war of 1757 ; and by an Order, dated 1st of August, 
1791, an appropriation was made out of the assets of Peter Taylor 
to answer various sums, reported due to Robert Paris Taylor ; the 
amount of which was directed to be laid out in Bank 3 per cent. 
Annuities, and placed to the account of Robert Paris Taylor : but a 
claim having been made by the executors of Lord Holland of 
28,1852. 9«. 5d. as due from Robert Paris Taylor to the estate of 
Lord Holland, for which they contended Peter Taylor's estate was 
liable, in respect of bonds given by him to the late Lord Holland, as 
surety for Robert Paris Taylor, under which bonds judgments have 
been recovered, it was declared by the Order of 1791, that what 
should be so placed to the account of Robert Paris Taylor was to be 

(o) As to the lien of attomejrs and solicitors, see W. W. Story, Contncts, § 330* 

YQI4. xnh 3* 
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considered as a security to« answer the debt due to Lord Holland 
from the estate of Peter Taylor. That debt was ascertained by the 
Master's Report at 16,612/. I9s. 3d. 

The Master's Report, dated the 1st of April, 1792, stated, that he 
had taxed the costs of all the parties, including those of Robert Paris 
Taylor. He died in 1792. 

* By another Order, dated the 19th of July, 1799, it was [*60] 
ordered, that the sura of 14,990/. 4^. 4d. Bank 3 per cent. An- 
nuities, being the amount of the appropriations directed by the former 
Order to the account of Robert Paris Taylor, should be placed to the 
account of the real estate of Peter Taylor ; and that the value thereof 
should be taken in part satisfaction of the debt, due to the estate of 
Lord Holland ; which debt was paid by sale under an Act of Par- 
liament of the real estate of Peter Taylor. In July 1801 the farther 
sum of 245/. 12«. 9d. which had been since got in, was paid into the 
Bank to the account of Robert Paris Taylor, and laid out in 385/. 
6s. 3d. 3 per cent. Annuities. 

The prayer of the petition was, that the sum of 385/. 6«. 3d. Bank 
Annuities may be sold, and that the proceeds, together with the sum 
of 34/. 13«. 6d. cash, on the same account, may be paid to the peti- 
tioners, in part satis&ction of the sum of 331/. 9s. 4d. the amount of 
their costs, as taxed under the Order of 1791 ; and that the residue 
of their costs may be raised and paid out of the 3 per cent. Annui- 
ties, standing to the account of the real estate of Peter Taylor or 
any other futid. 

Mr. Perceval and Mr. Hari^ in support of the Petition, contended 
for the solicitor's lien for the costs ; insisting, that, except in the in- 
stance of a creditor of the solicitor, there is no case, in which taxed 
costs are not directed to be paid to the solicitor. 

Mr. Richards for the executors of Peter Taylor, resisted the Peti- 
tion ; insisting, that under the circumstances the whole fund, recov- 
ered by the estate of Robert Paris Taylor against the assets of his 
father, should go to reimburse those assets on account of Lord 
Holland's demand, without any deduction for the costs. 

♦The Lord Chancellor [Erskink]. — ^The subject of [^61] 
this petition is of great and general importance. The 
lien of an attorney for his costs, as between him and his client, can- 
not be disputed (1). If an attorney, employed to sue, recovers 
500/., and is entitled to tax the costs, and, the client being a debtor 
to the Defendant in that Action to a greater amount than the sum 
recovered, that Defendant did not plead a set-off, but afterwards 
brings an Action, and recovers a greater sum, that would not de- 
prive the Defendant in that Action of his right to costs in the other. 
The attorney undertakes the suit upon the personal credit of the cli- 
ent ; which has a good effect in preventing vexatious suits ; as the 
attorney, unless he sees a probability of success, will not encourage 

(1) MMM V. Oltffidd, 4 Term. Rep. 123 ; Ex parU Prictj 2 Ves. 407 } Beame^ 
on Costs, 310, &c, 
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the client. But the result being, that the client is entitled to costs, 
it is admitted, they are the costs not of the client, but of (he attor- 
ney ; the effect of his lien ; of which he is not to be deprived ; un- 
less satisfied by other means. The answer to that is, that it is true, 
if Robert Paris Taylor was entitled to the costs, the attorney had a 
lien : but they were not the property of Robert Paris Taylor ; as, 
though he had recovered a demand from the executors of his father, 
yet by the claim of Lord Holland's estate before the Master against 
the assets of the father, as having been surety for the son, the bal- 
ance as between them was turned the other way ; the Plaintiff in 
the action, in which these petitioners were the attorneys, being sud- 
denly converted into a debtor. 

If such a rule is adopted in'Equity, it will be attended with ex- 
treme hazard to attorneys. My opinion is, that in this 
[^ 62] case the attorney is entitled to his costs ; * and the orders, 
that have been made will bear that construction. They 
are the costs of the Plaintiff in the first instan<!e. Lord Thurlow 
and Lord Rosslyn [Loughborough] could not know, how the ac- 
count stood with the attorney. The client might have advanced 
money to him. The lien of the attorney must depend upon the ac- 
count between them ; which the Court had not then investigated. 
The prayer of this petition must therefore be granted (1). 

1. At common law, a client cannot change his attorney without a judge's 
order, by which it will, at the same time, be provided, that no papers are to be 
taken out of the attorney's hands until his costs are paid : 7\Dort v. Dm/rell, 13 
Ves. 196. And as a client, at law, cannot change his attorney, there would be no 
mutuality if the attorney had an absolute discretion entitling him to relinquish the 
cause: Cou>dl v. Simpson, 16 Ves. 281 ; Walmutley v. BimUi, 2 Atk. 27. But, in 
Courts of Equity, the rule, in both cases, is different ; a solicitor may decline pro- 
ceeding with a suit, (CommereU v. Poyntvsi, 1 Swanst. ],) or the client may, with- 
out any application to the Court, change his solicitor, (Crtsswetl v. Byron, 14 Ves. 
272,) whilst fraud, on either part, will be prevented ; in one case, by allowing a 
discharged solicitor to retain the client's papers until the costs justly due are ten- 
dered ; (Ro98 V. LautrkUm, 1 Ves. & Bea. 350 ;) in the other case, by disallowing 
to a solicitor who refuses to proceed with a suit, any lien on the funds in Court 
for his costs, (CresnoeU v. Byron, vJn supra,) and by qualifying his lien even on 
papers which are in his hands, so as to prevent his impeding the hearing of the 
cause: Merrwoeaiher v. Mdliah, 13 Ves. 162; Mayne v. M^tts, 3 Swanst 95; 
0*Dea y. O'Dea, 1 Sch. &. Lef. 316. The solicitor will not be allowed, by virtue 
of his lien, to prevent the king's subjects from receiving justice ; but must permit 

^ the inspection of, and, when necessary, produce before the Master, as well as at 
the hearing of the cause, all the client's deeds, papers, and writings; CommereU v. 
PowUun, 1 Swanst 2 ; Moir v. Mudie, 1 Sim. & Stu. 282; see note 4, infra. 

2. A solicitor has a lien upon all papers which have come into his hands, in the 
character of solicitor, although he dia not obtain possession of them whilst the 
particular cause in respect of which he makes a demand was pending; or, 
althouffh they were deposited for a particular purpose, but without a special agree- 
ment uat they should not be subject to the general {ten, and, after the failure of 
that purpose, or its completion, have been permitted to remain in his hands : Ex 
parte Pemher^m, 18 Ves. 282 ; Ex parte St&rlin^, 16 Ves. 258 ; for a solicitor will 
not lose his lien with reference to other transactions upon papers which have been 
put into his hands in the course of a transaction in which he has been honestly 
engaged, although that transaction could not be maintained : Hugvinin v. Baseley^ 

(I) See this Order reversed by Lord Eldon, pori^ vol. zv. 72L 
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14 Ves. 301. But upon papers which he has obtained when acting in a different 
character, a solicitor can claim no lien for business done as a solicitor : Scott v. 
ChamvtmoiDny 6 Mad. 93 ; see note 5, injrcu And, of course, if a tenant for life' 

S've aeeds into an attorney's hands, the attorney has no lien on them as against 
e remainder-man, for the costs due from the tenant for life ; to allow such a 
claim would be to enable a tenant for life to charge the remainder-man : Ex parte 
Msbiii, 2 Sch. & Lef. 279 ; Bamaley v. PotoeU^ Ambl. 102. Analogous reasoning 
applies where creditors or legatees have rights antecedent to solicitor's claim of 
lien : Marsh, v. BathoCj Ridgw. Ca. in Cha. 257. And it is equally clear, that a 
solicitor can have no lien upon his deceased client's will ; for the exercise of such 
a claim^ might operate a fraud UDon the executor and all persons claiming under 
the will : Georges v. Georges, 18 Ves. 296. Neither can a solicitor, as against the 
client himself, have a lien upou the will of such client deposited in his Keeping y 
for it is of the essence of a will, that it may be altered even in ariictdo mortis : 
Hobson V. Blackburn,^ Addams, 278; Matthews v. ffomer, 4 Ves. 210. And 
upon a similar principle, when a person executes a deed in favor of a solicitor, but 
reserving to himself a life-interest and a potoer of revocation^ it is qyite impossible- 
for the solicitor, upon any claim or lien, to refuse to produce the deed : Batch v. 
Sifmes, Turn. 92. 

3. A solicitor, by taking a security, abandons his lien : Cotedl v. Simpson, 16 
Yes. 275. This has, indeed^ been doubted by the Court of King's Bench : Ste- 
phenson V. Bkdcelock, 1 Mau. & Sel. 544. But Lord Eldon, expressly adverting ta 
that doubt, upon a subsequent occasion firmly adhered to his ori^nal opinion: 
BaUh V. Symes, ubi supra. So, a solicitor will be held to have relinquished his 
lien on papers in his hands belonging to a bankrupt under whose commission he 
has proved his debt: Ex parte Hornby, Buck. 354. The case would be still 
stronger, if he had actually signed the bankrupt's certificate ; Ex parte Solomon^ 
1 Glyn & Jameson, 27 : but, where a solicitor, instead of proving under a commis- 
sion against his client, has preferred bringing an action for the amount of his bill, 
the solicitor's lien upon all deeds and writings in his hand may be maintained in 
respect of the costs of the action, as well as the original debt : Lambert v. Buck- 
master, 2 Bam. & Cress. 618 ; & C. 2 Dowl. &. Ryl. 128. And a solicitor's lien, 
upon a fund in Court, cannot be defeated by his client's insolvency : Ex parte 
Moule, 5 Mad. 465 ; see note 5, infra. 

4. Whenever a dievU is bound to produce a deed for the benefit of a third per- 
son, so is his solidtor, though the latter may have a lien upon it for costs against 
his client : Furlong v. Howard, 2 Sch. & Lef. 115 : for this purpose, the possession 
of the solicitor is considered as the possession of the client : Fenwirk v. Reid, 1 
Meriv. 123. But, if an order be made personally on a party to produce papers 
which are in the bands of his solicitor, who has a hen thereon for costs, the party 
on whom the order was made will render himself liable to commitment if he does^ 
not enable himself to comply with the order, by discharging the lien: Er parte 
Shaw, Jacob's Repw 272. And, notwithstanding a solicitor, whose client has be- 
come bankrupt, and who is not employed by the assignees, may be bound to pro- 
duce his client's papers for the purposes of the cause in which he received them, 
he cannot, under such circumstances, be compelled, before his cosls are paid, to 
delictr up such papers, or even, it seems, to produce them in any other business, 
{Ross V. uavghton, 1 Ves. & Bea. 350,) thougn it may frequently be a very differ- 
ent question, whether a solicitor shall give up papers, or whether he shall have 
them forthcoming, if wanted as evidence, (Beer v. fVard, Jacob's Rep. 83,) or be 
bound to produce them for the benefit of parties, against whom he has no lien r 
Lechmere v. Brazier, 1 Russ. 78. Where the right of a solicitor to the possession 
of a deed b altogether collateral to the cause in which its production is required, 
no order can be made in that cause that he should attend at the hearing with the 
deed ; but he must be regularly served with a sul^na duce» tecum : Busk v. 
Lewis, 6 Mad. 30 : this wnt is compulsory as to all instruments which the party 
required to produce them has in his possession, and which he has no lawful excuse 
for withholding, of which the Court, not the party, is to judge : ^mey v. Long, 9 
East, 473 : for, though the party may, in Court object to produce the documents, 
yet, if > the objection be overruled, the Court will compel the production : Field v. 
Beaumont, 1 Swanst 209. And, if a solicitor refuse to allow a deed in his posses- 
sion to be proved ou behalf of one party to a suit, merely because he has a lien on 
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it for costs due from the other party, the solicitor will be ordered to produce the 
deed at his own expense, and to pay all the costs consequent on his refusal : 
Brassington v. Brasdngtony 1 Sim. &, Stu. 455. 

5. A solicitor has two sorts of lien for his costs ; one on funds recovered in the 
case, and the other on the papers in his hands. If there be no fund, and ho cause, 
still the client cannot get back his papers without paying what 13 due, not only in 
respect of that business for which the papers were used, but for other business 
also. This /ten, however, does not extend to senenl debts, but only to what is 
due to him in his professional character : WorraU v. Johnson^ 2 Jac. & Walk. 
218: and his lien upon funds recovered in a cause attaches only in respect of costs 
incurred in such cause : Lann v. Churchy 4 Mad. 392 : but, for payment of those 
costs, the Court will, on a proper application, make provision ; and, on analogous 
principle, if, after money has been paid into Court by a plaintiff, in order to obtain 
an injunction a^inst proceedings at law, the parties settle the matter in debate, 
and the plaintm seeks, without the knowledge of the solicitor on the other side, 
to have the bill dismissed and the money paid out of Court ; on the application of 
the solicitor for the defendant, part of the money will be ordered to be attached, 
to answer his<bill for fees and disbursements ; FoMand v. JBnever, 1 Dick. 114 : 
for a client will ^ not be allowed to clkeat his attorney, by entering into a collusive 
settlement behind his back : Colt v. Bennett^ 6 Price, 18 ; Brooks v. Boum^ 1 
Price, 72 ; Pope v. fVood, 2 Anstr. 578 ; Gifford v. Gijbrd, Forrest, 110. But, tm 
a remedy given to the attorney in such case is founded on the circumstance that 
he had no opportunity to become a party to the agreement, the principle will, of 
course, not apply, where he had full notice of the compromise, and the means of 
interposing effectually for his own security : Morse v. Cooke^ IfcTClel. 213. And 
whenever an attorney calls on the Court to interfere summarily against an indi- 
vidual who has deprived him of his costs by entering satisfaction on record, he 
must make it distinctly appear that he had authority for the proceedings in respect 
of which he makes a claim for costs : Abbott v. Price, 3 Bing. 134. If a defendant 
be bound by an award to pav costs to the plaintiff, a release of all demands given 
by the plaintiff to the defendant will not (or not necessarily at all events) oust the 
lien of the plaintiff's attorney upon the costs awarded ; for the release may have 
been collusive : Gifford v. Gifford, Forrest, 110. A fortiori, where no such re- 
lease has been given, the lien on costs so awarded may be made effectual, either 

at law or in eouity : —• v. Bolton, 18 Ves. 280. But, (unless a distinction 

is to be made between the lien of a clerk in Court and the lien of a solicitor) Lord 

^ Hardwicke seems to have thought, that a release on good consideration would de- 
feat the lien : Otven^s case, 2 Yes. Sen. 26. A client cannot be compelled to pay 
over again to the clerk in Court, costs which he has once paid to the solicitor ; the 
clerk in Court, however, will not be ordered to deliver up any papers which have 
come to his hands in the course of the cause : Bra^f v. Mine, 6 Price, 210: and, 
where the client has not paid the costs to his solicitor, it seems, that Uie clerk in 
Court may, in equitv, pray payment of his bill of costs, either against the solicitor 
or the client, tliough he could not proceed at law against the cHent, for want of a 
retainer: Anonvmous case, Mosely, 172. 

6. How far the doctrine of set-off may supersede, or interfere with, the doctrine 
of ^ien, is a question upon which the Courts of Kingfs Bench and of Common Pleas 
have held different opinions : the decisions of the first^named Court being more 
favorable to the solicitor ; [Holroyd v. Breare, 4 Barn. &, Aid. 4 ; Harrison v. Bain- 
bridge, 3 Dowl. & Ryl. 365 ;) those of the Common Pleas to Uie parties claiming 
a set-off; Broum v. Saxfce, 4 Taunt 322 ; Hall v. Odtfy, 2 Bos. & Pull. 29. But 
the practice of the Court ofChanceiy has always been, as laid down in the princi- 
pal case, that when, in any particular cause, comprising a number of questions, 
costs may ultimately be due to both parties, and sums be payable as duties to each, 
there the demands of both shall be arranged, so as to do justice between them : and 
the lien of the solicitor is only as to those costs which, upon the whole, taken 
together, his client can claim from the other party : Ex parte Rh/^, 15 Ves. 541 ; 
Harmer v. Harris, 1 Russ. 157. It does not, however, by any means follow, that 
the costs of di^erent causes can be set off against each other, to the prejudice of 
the solicitor's /ten; Wright v. Mudie, 1 Sim. & Stu. 267; Smith v. Brocklesby, 1 
Anstr. 61 ; Gabbett v. Chaytor, 1 Anstr. 279; for a Court of Equitv will not be dis- 
posed to relax the doctrine of /ien, where it is fairly applicable : Ae doctrine is, in 
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fiu^ty as advantageous .to clients as to solicitors, since business is often transacted 
by solicitors for needy clients, merely on the prospect of obtaining the costs by 
means of such lien : ExparU Bryant, 1 Mad. 52. 

7. If a solicitor die during the progress of a cause, his personal representative 
cannot be compelled to deliver the papers in the cause to another solicitor, before 
security is given for the discharge of the litn thereon : Magrath v. Lorcf Miskernf^ 

1 Ridg. P. C. 476 ; Rtdfeam v. Sowerlnfj 1 Swanst 84: in what cases he may be 
obliged to produce them as evidence, see note 4, nipra. A town agent may be 
entiUed to a lim upon mone^ recovered in a suit, for expenses incurred by him in 
the prosecution of that particular suit ; but he can maintain no litn upon such 
money (the property of the suitor] for the general bidance due to him from the 
connUy attorney, whose agent he is : MooAf v. ^^leneer, 2 Dowl. & Ryl. 7. The 
town agent may obtain an order that the suitor shall not pay the country solicitor's 
bill, without the consent of the town agent ; (fVard v. HtppU^ 15 Ves. 298 ;) and 
to that extent, though he cannot intervene with his claim of lien as against the 
client directly, he may do so as against the solicitor employed by him : m equity, 
before the papers are taken from him, he has certainly a right to the money due 
to him in respect of that cause: ExparU Steely 16 Yes. 164; Farewell v. Coker^ 

2 P. Wms. 460; Bnnf v. ISne, 6 Price, 210. , And, when an agent has been em- 
ployed to conduct a suit, in the course of which an issue has been directed, upon 
the determination of which in his employer's favor, the agent, after his said em- 
pioyer's death, obtains possession of the/ioffea, the death of the employer will not 
be held a revocation of the agent's authority, preventing him from doing that which 
the interest of the person whom he represented obviously required should be done ; 
namely, such taking possession of the ^jira; upon which he will, at least, have a 
Hen for the costs ^ the trial of the issue ; whether he will have a right to any 
thing more must depend upon what has passed between the parties : Taunlon v. 
OoforUif 6 Dowl. &. Ryl. 385. But, certainly, the circumstance of a suit being 
carried on to a judgment, or a decree, cannot deprive, either an attorney or agent, 
of any lien which the possession of documents gives him : Pope v. Woody 2 Anstr. 
577. A decision that it did so would be to mue negligence in the conduct of a 
cause the interest of the attorney or agent; his success cannot be allowed to ope- 
rate to his prejudice, nor his industry, employed in the service of his client, to 
abridge his^neral ri^t: WorraU v. Johneon^ 2 Jac. &l Walk. 219. See 1 Ho- 
venden pn rauds, 29-^, whence a considerable part of this note has been ex- 
tncted. 



CONWAY, Ex parte. 

[1806, August 9.] 

Comas SI on of bankruptcy superseded with costs, for fraud and misconduct 
The Solicitor chared with costs ; not as having taken the creditor's account of 
the amount of his debt without sufficient inquiry, being pressed by an Execu- 
tion ; but as having by a false description obtained the Docket contrary to the 
(jeneral Order of Lord Rosslyn [Loughborough], requurinfr in a country com- 
mission two Barristers, &c. ; which order is upon application in a proper case 
dispensed with. 

The prayer of this petition in bankruptcy was, that a CommisRion 
of Bankrupt should be superseded) as having been obtained by fraud, 
and improperly executed : and that the costs should be paid by all 
the parties concerned. The facts, appearing by the affidavits, were, 
that the petitioning creditor's debt was under lOOZ. ; that, the per- 
son, against whom the Commission issued, living at Newport Pag- 
nel) the Commission was executed by three Solicitors : no Barrister 
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attending; and no order having been obtained to dispense with 
Lord Rosslyn's General Order (1). The object was to defeat the 
execution of a creditor, who indicted and convicted two of the par- 
ties for a conspiracy. The Solicitor to the Commission was charged 
by the petition as having been privy to the conspiracy and fraud ; or 
at least as grossly negligent in taking out the Commission without ^ 

making proper inquiry as to particulars of the petitioning 
[* 63] creditor's debt, and the facts necessary * to support the 
Commission : the Act of Bankruptcy, &c. 

The Secretary of Bankrupts stated in Court, that he was deceiv- 
ed upon the application for the docket, by the addition << Esq''' to 
the names of the two Solicitors ; and should have refused it, if they 
had been properly described. 

The Lord Chancellor [Erskine]. — As to the conduct of the 
Solicitor, if there is any thing, from which fraud may be properly 
inferred, I would make him pay the costs on that ground (2). But 
I do not find it distinctly laid down, that, if an attorney has not 
made all the inquiries, that prudence might suggest, where there is 
sufficient time, before he strikes a docket, he shall be liable to pay 
costs. Is an attorney, applied to upon a market-day by a man, who 
states, that he is a creditor for lOOl., and that an execution is then 
in the house of his debtor, to permit all the goods to be sold under 
the execution ? The objection would apply equally to an affidavit 
to hold to bail. Some conversation about the note for 100/., upon 
which the docket was struck, appears to have taken place ; as if he 
had made some inquiry. Upon the whole therefore I would not 
make the Solicitor pay costs upon that ground. 

But upon the other ground he must pay costs ; having taken out 

the Commission contrary to Lord Rosslyn's Order ; not making an 

application to dispense with it : which in a proper case would be 

granted. I have made two or three such Orders, since I have sat 

here. 

£♦ 64] • The Order was, that the Commission be superseded ; 
with costs, to be paid by all the parties concerned : the 
costs of the application and of the criminal prosecution to be paid 
by all except the Solicitor (3). 

1. As to the responsibility which a solicitor may incur by fraud or negligence, 
in suing out a commission of bankrupts, or in executing the same, see, taSe, the 
note to Ex parte Thorpe, 1 V. 394. 

2. It is no objection to a commission, that it was issued to anticipate either an 
execution or an extent: see note 2 to Er parte Bowes, 4 V. 168. 

(1) 12th August, 1800, ante, vol v. 57a 

(2) See jfrtfe, vol. vi. 1, &c. 

(3) See this Order varied Ex parte JtnnoemUk, poH, vol xiv. 209; ootf, Ex 
pmrle Heywood, 67 ; Ex parte Movie, xiv. 602 ; Ex parte Bourne, xvL 145 ; aide, 
vol. xi. 541 ; Ex parte Thorp, i. 394; J^ parte Gardner, 1 Ves. & Bea. 45; JBr * 
parte Bhwur, 1 Madd. 250 ; Beames <m Costs, 14a 
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LEE, Ec parte. 
[1806, AueuBT 11.] 

IirsuRAifCE by a Subject of this Countiy upon foreign property does not cover a 
loss by capture in a war afterwards taking place between this Country and that 
of the assured (a). 

Proof in bankruptcy therefore under such a policy expunged. 

This petition, preseoted by the assignees under a Commission of 
Bankrupt, prayed, that the proof of a debt should be expunged. 
The debt arose under a policy of insurance on behalf of French 
subjects during the last peace, just before the commencement of the 
war ; upon which policy a total loss was incurred by capture by a 
British ship, after hostilities had commenced. 

The Solicitor General [Sir Samuel RotniUy] and Mr. Perceval^ in 
support of the petition, cited the case of Brandon v. Curling (H ; 
and observed, that the effect of the war was just the same as if the 
insurance had been originally upon a contraband adventure; as 
therefore it was clear, that the proof ought not to have been admit- 
ted, it must be expunged. 

The petition was not opposed. 

The Lord Chancellor [Erskine].— The Law upon this point is 
now perfectly settled : and stands upon a very sound principle of 
policy ; though frequently producing great hardship upon 
* individuals ; that a subject of this country shall not enter [* 65] 
into an assurance, that will have the effect of protecting 
the property of persons, who are subjects of a country in hostility 
with this. The consequence of permitting such an assurance would 
be, that it would be a complete indemnity against capture, either by 
His Majesty's ships, or private ships, authorised by Letter of Marque 
to make prized ; and the loss would fall upon British subjects. This 
proof must therefore be expunged (2). 

The illegality, as well as the inexpediency, of allowing a British subject to in- 
sure an enemy from the effect of capture made by the forces of the British govern- 
ment, was expressly decided, for the first time, in Furtado v. RogiBrSf 3 Bos. &. 
Pull. 199, where it was also decided, that a contract of this kind is equally una- 
vailable, whether it was entered into previous to the commencement of hostilities, 
or during their actual continuance : for, if the right to an action growing out of 

{a) The opinion wbidh once prevailed in &vor of the expediency of insurance of 
enemy's proper^r has never produced one single judicial aetermination in favor of 
its legality. All the Continental ordinances and iurists concur in the illegality of 
such insurances ; and this doctrine has been explicitly recognized in the United 
States. 3 Kent, Com. 255, 256 ; Griawold v. WaddingUm^ 16 Johns, 438 ; 1 Phil- 
lips, Ins. 57: Furtado v. Rogers^ 3 B. dz. P. 191 ; KeUntr v. LeMuuritr, 4 East, 
396; Gtmtha v. LtMeswrier, 4 East, 407: Brandon v. Curling, 4 East, 410; 
JIlTConneU v. Hedor, 3 B. & P. 113 ; LtLunanlU v. PhiUips, 5 B. & P. 97. 

(1) 4 East, 410. 

(2) The right of a foreigner by contract, generally, is only suspended by a sub- 
sequent War ; and may be enforced upon the nestoration of Peace. JGx pajie 
Bou98makrfPottf7h 
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auch a contract were only suspended, the enemy would be very little injured by 
captures for which he waj sure, at some period or other, to be repaid by the under- 
wnter. In a contract for insurance ^nerally, there is, therefore, always to be 
understood an implied exception, providing tmtt the insurance shall not extend to 
cover any loss happening during ttie existence of hostilities between the respect- 
ive countries of the assured and assurer: Brandon v. Curiing, 4 East, 417^ But, 
though no action of anv kind can be maintained, either by or in favor of an alien 
enemy, (Brandon v. JvubiU, 6 T. R. 38,) still with respect to ordinary contracts, 
not in their nature violating principles of public policy, and entered into between 
a British subject and a foreigner, at a time when their respective nations were at 
peace, (see Ewtm and RiAard$ont 3 Meriv. 470,) should a war subsequently break 
out between them, the foreigner's right would be suspended only ; but, upon the 
restoration of peace, the ri^t would revive: Ex paHe Bo%uimakitr, 13 Ve& 71 ; 
Flindt v. fTatm, 15 East, 266. 



WAGSTAFF, Et parte. 

[1806, August 11.] 

Acceptance, not due till after the bankruptcy of the Drawer, is capable of set-off 
within the clause of the act as to mutual credit 

The Petition stated, that the petitioners had various dealings in 
trade with James and William Kershaw : the petitioners being in 
the habit of purchasing goods from the Kershaws, receiving remit- 
tances for their use, and accepting bills drawn on the petitioners ; 
by means of which several dealings mutual accounts subsisted be- 
tween them. On the 29th of June, 1804, a Commission of Bank- 
ruptcy issued against James and William Kershaw. At that time 
the petitioners were in advance for money paid by them for the use 
of the bankrupts, exceeding the amount of their remittances, re- 
ceived and applied to their credit, with interest, the sum of 2277/. 
lis. 6d. The petitioners were also at that time under acceptance 

of a bill of exchange, drawn on them by the bankrupts, 
[* 66] but not due at the date of * the Commission, to the 

amount of 3992. 6«. ; which bill became due, and was paid 
by the petitioners on the 5th of July, 1804. The petitioners were 
at the time of the bankruptcy indebted to the bankrupts for goods 
sold the sum of 360/. ; the stipulated credit for which had not then 
expired ; the goods having been purchased on credit, to expire on 
the 21st of May, 1805. The petitioners were dso indebted to the 
bankrupts on a prior account for money had and received to their 
use, the sum of 3Z. 135. 3d. 

The petitioners applied to prove under the Commission the sum 
of 2277Z> lis. 6d. : but the Commissioners refused to admit the 
proof; the assignees contending, that the two sums of 360/. and 
3/. 13«. 3d. ought to be deducted ; and that the amount of the bill, 
not being due or paid till after the bankruptcy, could not be debited 
in account against the bankrupts ; but was a debt accruing after the 
bankruptcy, and not barred by the Certificate. The petition was 
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therefore presented ; insisting, that the amount of that bill, though 
not due till after the bankruptcy, was an item of credit to the bank- 
rupts in the mutual account between them and the petitioners ; and, 
that the petitioners had a right to apply in account in the nature of 
set'oif what was due from them to the bankrupts for goods and 
otherwise to their protection, against and towards the extinguish- 
ment of their acceptance, and to prove the sum of 2277/. 11$. 6d. ; 
and praying accordingly. 

The Solicitor General [Sir Samuel Jtomilly], in support of the 
Petition, insisted, that this was clearly a case of mutual credit : giv- 
ing a right to arrange and set-off the demands within the 
Statute (1) ; and according to the cases, ^ Smith v. Hod- [*67] 
son (2). Atkinson v. Eiliott (3). Ex parte Boyle (4) ; 
the distinction of this case being in favor of the right to set-off: the 
whole of the debt due from the petitioners at the date of the bank- 
ruptcy, not being actually payable at that time. 

Mr. CuQen, for the Assignees, endeavored to distinguish the cases 
cited. 

The Lord Chancellor [Erskine].. — ^The bankrupt, being a cred- 
itor of the petitioners, drew a bill upon them before the bankruptcy ; 
which bill they accept. Is not that a mutual account : mutual cred- 
it to all intents and purposes ? 

The Order directed the proof to be admitted. 
See, antCy the note to James v. ^ynmar, 5 V. 108. 



HEYWOOD, JEr parte. 
[1806, August 15.] 

C0HMI8810N of Bankruptcy superseded with costs: the bond to be assigned; and 

the Proceedings to be impounded. 
The Solicitor not charged with the Costs ; unless guilty of such an abase as 

amounts to a Contempt; in which case he might even be struck off the Roll; 

but, the charges being denied, the creditor must bring an Action against him. 

Upon the petition of a bankrupt the Commission was ordered to 
be superseded, with costs on the grounds of fraud and oppression ; 
and that there was no petitioning creditor's debt. A question then 
arose as to the costs, whether they should fall upon the 
• petitioning creditor alone ; or whether the Solicitor [• 68] 
should also be chained. 

The Lord Chancellor [Erskine] refused to charge the Solicitor 



(1) Stat 5 Geo. IT. c. 30, s. 2a 

(2) 4 Term Rep. 211. 
7 Term Rep. 37a 
1 Cooke's Bank Law, 561 ; 8th edit, 571. 
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with the costs ; as he had by affidavit denied the charges against 
him ; unless it should appear, that the petitioning creditor was insol- 
vent ; admitting, that the bankrupt, having succeeded in superseding 
his Commission, must be completely indemnified. 

Mr. Perceval and Mr. Hart, for the Petitioning Creditor, referred 
to the general observations, that had fallen from Lord Eldon upon the 
subject of misconduct by Solicitors, taking out Commissions of Bank- 
ruptcy (1) ; insisting, that the jurisdiction to fix the Solicitor; guilty 
of gross misconduct, with the costs was never questioned ; and 
could not be relaxed without the utmost danger ; that a more strict 
obligation was imposed upon a Solicitor in bankruptcy than in any 
other business. It is his duty to see to all the particulars : especially 
the debt to his client, the trading, and th^ act of bankruptcy. The 
Lord Chancellor trusts to the Solicitor ; and requires from him a supe- 
rior degree of diligence upon this subject. In this instance there is 
more than gross negligence. The attorney was guilty of gross mis- 
conduct. Even upon his own affidavit it appears, that he knew, 
there was no petitioning creditor's debt : that afterwards his client 
was desirous of not proceeding farther ; and countermanded his au- 
thority : yet the attorney, exercising his own judgment, persevered. 
In these cases three gradations of punishing the attorney, if he does 
not exculpate himself by evidence, have been adopted : 1st, impli* 
eating the attorney in the charge of costs : 2dly, an Order, 
[* 69] that * he shall not take out any more Commissions : 3dly, 
striking him off the Roll. 

The Attorney General [Sir Arthur Piggott], Mr. Hatt^ and Mr. 
Healdy for the Solicitor, were stopped. 

The Lord Chancellor [Erskine]. — I feel, as much as any Judge 
can feel, the necessity of correcting the Frauds, that are particu- 
larly manifest in proceedings under Commissions of Bankruptcy ; 
and am not by any means disposed to differ from the observations 
made by Lord Eldon upon this subject ; and have the same deter- 
mination to follow up these abuses. But in this jurisdiction, the 
ministers of it must be visited upon the same principle as a Judge in 
any other Court would visit the ministers of that Court. There can 
be no doubt, if an attorney is guilty of misconduct, and abuse of the 
process, he shall pay the costs. I made such an Order a few days 
ago (2) ; where the attorney had obtained the docket in opposition 
to Lord Rosslyn's [Loughborough] Order by a false description. 
Farther, if abuse appears, though the party might be satisfied, and 
not ask any proceedings against the attorney, I would, as at law, direct 
him to answer the matters of an affidavit ; and, if he did not an- 
swer satisfactorily, would, according to the circumstances, even 
strike him off the Roll; and if it should appear, that he had done 
wrong to the party, that the costs had fallen upon the party by his 
negligence or injustice, admitted by him, so that a trial would not be 

(1^ See JMe^ vol. vi. ], &c. 

(2) Ex parte Cbntoo^, ante, €3; Ex parte •^rrtnomUh,po$t, vol xiv. 209. 
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necessary ; above all, if charges of mal-practice remained unanswer- 
ed, I would bind him to make satisfaction. But it must be such a 
case : for an attorney is entided to the same investigation as any 
other man ; and the charge against him, if denied, cannot 
* be decided by affidavit. If the effect is a mere private [* 70] 
wrong to the client, not such an abuse as amounts to a 
contempt, the client must bring an action. 

The Order directed the Commission to be superseded, with costs, 
to be paid by the petitioning creditor : the bond to be assigned ; and 
the proceedings to be left with the Secretary of Bankrupts (1). 

With respect to the responsibility attaching to a solicitor who snes out a com- 
mission of bankrupt, see, ante^ the note to Ex parte ITunrp, 1 V. 394. And, as to 
the cases in whicn, an^ the periods at which, a commission may be supeiseded, 
see the notes to Ex parte SiokeB^ 7 V. 405. 



BIELBY, Ex parte. 

[1806, August 14, 22.] 

Creditors having proved under a joint Commission of Bankruptcy upon a joint 
and several obligation, but not having received a dividend, permitted to waive 
their proof, and to prove against the separete estate ; not disturbing any divi- 
dend ah«ady made. 

Upon this petition it app^red, that the petitioners had proved 
under a Joint Commission of Bankruptcy, upon a promissory note, by 
the bankrupts jointly and severally, to pay 400/. The petitioners 
not having received any dividend, presented the petition to waive 
their proof, and to be at liberty to prove against the separate estates 
of the bankrupts, and to receive dividends. 

Mr. Daniel, in support of the Petition. 

Aug. 22d. The Lord Chancellor [Erskine] said, he would 
not allow any dividend of the separate estate, already made, to be 
disturbed ; and, with that reserve, made the Order according to the 
prayer of the Petition. 

The principal case is very plainly distinguishable from those in which it has 
been decided, that when a creditor who held a mortgage, or other lien, upon a 
bankrupt's property, has once elected to abandon his security, and come in under 
a commission, he cannot be allowed to retract his proof, and be remitted to his 
pledge, at all events, afler he has done any acta by virtue of his proof, which may 
affect the interest of others : Ex parte Daumes, 1 Rose, 96; S.C. 18 Ves. 290 ; 
Ex parte Solomonj 1 Glyn & Jameson, 27. 

(1) Ex parte Binmer, 1 Madd. 250. 
VOL. XIII. 4 
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BOUSSMAKER, Ex parte. 

[1806, August 14, 23.] 

The right of a foreigner by contract, generally, is only suspended by a subsequent 

War ; and may be enforced upon uie restoration of Peace (a). 
In Bankruptcy therefore a claim admitted ; reserving the dividend. 
Contract with alien enemy void. 
At Law the objection of alien enemy must be pleaded [p. 72]. 

The object of this petition was to be admitted to prove a debt 
under a Commission of Bankruptcy ; which the Commissioners re- 
fused to admit, upon the objection, that the creditors applying to 
prove were alien enemies. 

Mr. Percevaly in support of the Petition. — ^This proof ought to be 
admitted at least. It will be another consideration, whether the pe- 
titioners shall receive dividends. But clearly the other creditors 
ought not to be permitted to take the dividends accruing upon this 
debt ; for the Crown will be entitled. There is no law, now sub- 
sisting, that a debtor to an alien enemy shall not pay the debt : the 
Act of Parliament to prevent that in the last war having expired ; 
and not being renewed. Upon the common law undoubtedly the 
objection might be made by the debtor by plea. The demand 
would survive at the end of the war: the suit only being suspended. 
The effect of that suspension will be obtained, admitting the proof, 
either by not permitting them to take a dividend, or by having it 
paid into Court. Here is no allegation, that these persons were 
alien enemies at the date of the contract. 

The Lord Chancellor [Erskine]. — If this had been a debt, 
arising from a contract with an alien enemy, it could not possibly 
stand ; for the contract would be void (1). But, if the two nations 
were at peace at the date of the contract, from the time of war tak- 
ing place the creditor could not sue : but, the contract be- 
[*72] ing originally good, upon the return of •peace the right 
would survive. It would be contrary to justice therefore 
to confiscate this dividend. Though the right to recover is suspend- 
— ^ — ■ — -■ ■'■ " ■ i ■ f 

(a) An alien friend may make any contract with a citizen, either within or with- 
out the country, and while the countr}[ of which he is a citizen is at peace with 
. the country, of which the other party is a citizen, such contract may be enforced 
by legal process. But during a war between the two countries, his legal right to 
sue upon such contract is suspended, and only revives with the return of peace. 
W. W. Story, Contracts, § 34 ; Flindt v. Heaters, 15 East, 260 ; Bacon's Abr. Alien, 
D. ; The Skip Drancis, 1 Gall. 448; Buchanan v. Curry, 19 Johnson, 138. No 
valid contract, except for the payment of ransom money, whether express or im^ 
plied, can subsist between a citizen of the United States, and an alien enemy, ex- 
cept by permission of the government Grmoold v. fVaddins^tonj 15 Johns, 57 ; 
S. C. 16 Johns, 438; Musgon v. Falea, 16 Mass. 334 ; Tht FrancU and Carsro, 1 
Gall. 448; The Rapid, e Cnnch, 155 ; The .^Uxander, 8 Cnnch, 169 ; The Julia, 
8 Crancb, 131 ; Chitty, Contracts, 149, 150. 

(1) Evans v. Eichardson, 4 Mer. 469; Ex parU Sdmuding, Buck, 93 ; Potti v. 
Sdl^ 8 Term Rep. 548 ; FftUiton v. PaUeson, 7 Taunt 439'; in which case this 
Petition it supposed to have been heard by Lord Eldon. 
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ed, that is no reaBon, why the fund should be divided among the 
otiier creditors. The point is of great moment, from the analogy 
to the case of an action ; and it is true, a Court of Law would not 
take notice of the objection without a plea. It must appear upon 
the record. Has the case of a contract originally good, and the 
right suspended by war, never before occurred ? Yet I do not know 
an instance of an application by an alien enemy to the Court to keep 
the fund, until his right to sue should survive. The policy, avoid-, 
ing contracts with an enemy, is sound and wise : but where the con- 
tract was originally good, and the remedy is only suspended, the 
proposition, that therefore the fund should be lost, is very different. 
Let a claim be entered ; and the dividend be reserved (1). 

SsK, onfe, the note to Ex parte Lee, 2 V. 285. 

(1) See the distinction upon the case of an insurance of foreign property in this 
Coantry, followed by a war with the Country of the assured: a loss, incuired by 
the hostile act of this Country, cannot be recovered even upon the retom of peace. 
Ex parte Lee, anie, 64; Brwndon v. CwUng, 4 East, 401. 
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THE SITTINGS BEFORE MICHAELMAS TERM. 

[47 Geo. III. 1806.] 



HALSEY V. GRANT. 

[1806, Nov. 2, 3.] 

Specific performance upon the principle of compensation and indemnity : not, if 

the effect is a substantial deviation from the contract (a). 
Origin and progress of equitable, jurisdiction to enforce the specific performance 

of agreements [p. 76]. 

The bill prayed the specific performance of an agreement by the 
Defendant to purchase various premises from the Plaintiff; which 
agreement was the clear result of letters (1), that passed between 
them. The usual reference to the Master was directed, to inquire, 
whether the Plaintiff could make a good title. 

The objections, relied on before the Master, were, first, that the 
tithes, contracted to be purchased by the Defendant, forming part of 
the Rectory of Woking, would be subject to a certain perpetual an- 
nual rent of 19/. 6^., and to some other small annual payments, and 
the repairs of the chancel of the parish church of Woking ; which 
are issuing out of, and charged upon, the said Rectory. 

2dly, The Plaintiff being Lord of the Manor, and the Defendant 
a copyhold tenant, and part of the contract being, that the copyhold 
of the Defendant should be enfranchised from all heriols, fines, &c. 
that the Defendant's copyhold property, parcel of the manor of the 
said Rectory of Woking, by being enfranchised by the 
[* 74] Plaintiff in the manner, contracted * for by the Defendant, 
would also become liable to the said rent, and other pay- 
ments and repairs. 

Upon ther first point, the Master's Report stated, that as it ap- 
peared from the affidavit of the Plaintiff, that the Rectory and recto- 
rial property of Woking, exclusive of the tithes, fines, heriots, and 
other property of the like description, consisted of a parsonage house, 
with the appurtenances, and about 79 acres of land ; all which, as 
constituting part of the Rectory, had, as far back as any evidence of 
title appeared, been conveyed and dealt with, as being parcel of, and 
belonging to the Rectory, and the parsonage house and lands, &c. 
were of the annual value of lOOZ., and upwards, and if the common 
and wood were inclosed, would be worth considerably more, the 

(a) Courts of Equity look to the substance of the contract, and do not allow 
small matters of variance to interfere with the manifest intention of the parties. 
See antej note (a) Craven v. 7\ckell, 1 V. 60 ; note (a) Calverley v. WiUiamSy 1 V. 
210; note (a)Calcra/l v. Roebuck, 1 V. 221 ; note (a) Bowles v. Roundy 5 V. 508. 

(1) ^rUe, thrster v. Hale^ vol. iii. 696; and the note, 713. 
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Master was of opinion, that the objection to the tithes being subject 
to the rent and other outgoings and repairs, could not be supported ; 
and as to the second objection the Master was of opinion that the 
copyholds might be so enfranchised, as not to be subject to the de- 
mand of such reserved rent, and other outgoings and repairs. The 
Master therefore reported, that a good title could be made. 

To this Report exceptions were taken by the Defendant ; insisting, 
that by the grant of the Rectory and tithes, and some subsequent 
conveyances, under which the Plaintiff claims, the same are subject 
to a perpetual rent-charge of 19/. 65., and some other small annual 
payments, and also the repairs of the chancel of the parish church of 
Woking ; and therefore the Plaintiff cannot make a good title to the 
said tidies, and convey the same discharged from the said rent 
charge and other incumbrances ; and for the same reason 
the Plaintiff cannot enfranchise the Defendant's * copyhold, [* 75] 
situated within the manor, discharged from the said incum- 
brances. 

' Mr. Perceval and Mr. Richards in support of the Exceptions. 

The Solicitor General [Sir Samuel Romilly], Mr. ForJ}lanque, 
and Mr. HaUy for the Plaintiff. — Upon the authority of Homiblow 
V. Shirley (1) 4bis a case for compensation. When that cause 
came on for farther directions, it was argued, that, as it appeared 
by the Report, that there was the rent-charge, upon which the ob- 
jection was raised, the Defendant was not obliged to take the title. 
But he was compelled to take it ; and Lord Alvanley said, if such 
an objection was to prevail, a purchaser of a portion of a large es- 
tate would always be at liberty to get rid of a contract. An indem- 
nity was given in that case ; and is offered in this. The objection, 
supposing Lord Onslow, to whom this rent is payable, would go 
upon those tithes, when such an estate is liable to his distress, is ob- 
viously frivolous and captious. But it is clear, these tithes never 
could be subject to this rent-charge. That is admitted ; unless it 
had been sold under the Statute (2) ; and it is not alleged, that 
this was a rent, sold under that act, or even existing in the Crown 
at that time. From the nature of this property, a manor, the pur- 
chaser must know, that it is subject to some rent, reserved to the 
Crown. Tithes, part of a rectorial manor, and manorial rights must 
be purchased, subject to their incidents. 

Nov. 3d. * The Lord Chancellor [Erskine]. — ^This [• 76] 
case involves a principle of general importance. The au- 
thorities upon this subject are not so satisfactory as I could wish. 
I am therefore desirous of expressing my opinion with distinctness ; 
that the principle may be understood. 

If a Court of Equity can compel a party to perform a contract, 
that is substantially diiferent from that, which he entered into, and 

(1) The next case. 

(2) Stat 22 Ch. 11. c. G. 
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proceed upon the principle of compensation, as it has compelled 
hifn to execute a contract substantially different, and substantially 
less than that, from which he stipulated, without some very distinct 
limitation of such a jurisdiction, having all the precision of law, the 
rights of mankind under contracts must be extremely uncertain. 
There is no doubt, that this jurisdiction had its origin upon the 
foundation of a legal right : tha law giving the title ; but a Court of 
Law from the modes, in which justice is there administered, not be- 
ing capable of giving a complete remedy ; all the relief, to which 
the party was entitled. This jurisdiction began so long ago as the 
time of King Henry the Seventh ; and, though Courts of Equity 
then proceeded upon that principle, yet the Courts of Law thought 
proper to resist the jurisdiction. Bromage v. Genning H), in the 
14th year of King James L, was the plainest case, that can oe stated ; 
and the ground, taken against the jurisdiction, the most untenable, 
preposterous, and unjust. This most beneficial jurisdiction was in 

that instance maintained in equity. 
[• 77] * When the Courts of Equity had quieted these doubts, 

and maintained their jurisdiction, they could not confine 
it to cases of strict legal title ; for another principle, equally benefi- 
cial, is equally well known and established ; that equity does not 
permit the forms of law to be made instruments of injustice ; and 
will interpose against parties, attempting to avail themselves of the 
rigid rule of law for unconscientious purposes. Where therefore 
advantage is taken of 'a circumstance, that does not admit a strict 
performance of the contract, if the failure is not substantial, equity 
will interfere. If, for instance, the contract is for a term of 99 years 
in a farm, and it appears, that the vendor has only 98 or 97 years, 
he must be nonsuited in an action : but equity will not so deal with 
him ; and if the other party can have the substantial benefit of his 
contract, that slight difference being of no importance to him, equity 
will interfere. Thus was introduced the principle of compensation ; 
now so well established : a principle, which I have no disposition to 
shake. 

In Seton v. Slade (2) Lord Eldon takes notice of that, as being 
the foundation of this jurisdiction. So upon the same contract, for 
the lease of a farm, with immediate possession : and six months of 
the old lease are unexpired: the lessee may not want it immediately. 
He [may not look to an immediate entry. In that instance also 
equity will upon the same principle of compensation interfere. This 
is the perfection of our jurisdiction. If the rigid construction of the 
law were relaxed, there would be no safety : but the system is ren- 
dered perfect by this healing power of equity ; preserving the sub- 
stantial part of the contract, but not forcing upon the party 
[* 78] something * different ; and the effect is substantial justice. 
Upon the several authorities, which are all referred to in 

(1) 1 Roll's Rep. 968. 

(3) jfyi(e, vol. vii. S63 ; see pa^ 374. 

VOL. XIII. 4* 
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the case of Drewe v. Haman (1), my opinion concura exactly with 
that of Lord Eldon and the Master of the Rolls. I collect from the 
manner, in which the judgment in that case is expressed, that Lord 
Eldon did not feel disposed to sanction some cases, that go to an ex- 
tent, to which I never will follow. Lord Eldon states his opinion 
upon the cases of the House and the Wharf, and Shirley y. Davii, 
in the strongest way, in which, expressing strong disapprobation with 
due respect to the decision of another Court, it could be stated. In 
such a case a Court of Equity has no jurisdiction upon the principle 
of compensation; and I distinctly say, much as I reverence the 
judges, of whose opinions I am speaking, I never will exercise such a 
jurisdiction. 

In the case of Fardyce v. Ford (2) this sound distinction was 
taken by Lord Alvanley ; that, if the objection, that the estate, con- 
tracted for as freehold, 'was leasehold, except seven acres only, had 
been made, the contract ought not to have been carried into execu- 
tion. The same point was decided by the Master of the Rolls in 
Drewe v. Corp (3). That was the case of a term of 4000 years, 
foreclosed ; in point of title just as good as a freehold. The Master 
of the Rolls states, that, where the party gets substantially that, for 
which he contracts, any small difference may be remedied by com- 
pensation : but not, where it extends to the whole estate. The 
principle, as there stat^ by the Master of the Rolls, and 
by * Lord Eldon towards the conclusion of Drewe v. Han- [* 79] 
son (A) J is sound, clear, and most beneficial; that, where 
one party would be foiled at law, but the other may have the rea- 
sonable, substantial, effect of his contract, compensation shall be ad- 
mitted : not, where the effect will be to put upon him something 
constitutionally different from that, for which he contracted. 

The case of indemnity against a supposed defect of title, differs 
in some respects from compensation. There is some difference be- 
tween this case and Homiblow v. Shirley (5) ; for the Defendant 
in that case did not by his answer insist, that he had a right to be 
discharged from the contract; though it was ai^ued upon that 
ground. The parties also appointed Judges of their own choice ; 
for the authority of the arbitrators was not by the Act of Parliament ; 
which the parties agreed to obtain for the sanction of their proceed- 
ings. The answer insisted, that there should be no specific perform- 
ance, unless the Plaintiff would make a considerable abatement in 
the purchase-money ; not resisting the execution in toto ; but desir- 

(1) AiUt^ yoL vi. 675. 

(2) 4 Bra C. C. 494. 
(3i AnU, vol. ix. 368. 

(4) Ardt^ vol. vi. 675. That case did not come before the Court affain ; havii^ 
been settled upon the decision on the Motion for the Injunction. In 3 Swanst. 
S35» Binks v. Lord Bokeby^ Lord Eldon declares, that, had the greater part of the 
lands sold been subject to tithe, he should not have followed the doctrine, that the 
purchaser of an estate, described as exempt from tithe, shall be compelled to take 
It subject to tithe. 

(5) The next case. 
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ing an abatement, both in respect of the outgoings, and the mistake 
in the valuation. The Defendant therefore did not stand upon such 
an objection as that an estate, represented as tilhe-free, was subject 
to tithes. Lord Alvanley, then Master of the Rolls, directed a ref- 
erence to the Master, to inquire as to the incumbrances and outgo- 
ings, to set a value on them, and to ascertain an indemnity. The 
indemnity proposed was a charge upon the land, allotted to the 

Plaintiff as a compensation for his tithes : a complete in- 
[* 80] * demnity, going with the land through all alienations ; and 

a value was set upon the incumbrances ; to be deducted 
as an abatement from the price ; which was what the Pefendant de- 
sired by his answer. That case therefore cannot Jt>e considered an 
authority altogether compulsory. 

Upon the case now before the Court there can be no ultimate dif- 
ficulty. This objection may be something visionary. It does not 
appear upon the Master's Report, what is the nature of the incum- 
brance. It consists of an annual rent of 19L 6s. payable to Lord 
Onslow, and some other small charges ; but the Report states, that 
the rectory, amounts to 100/. per annum, in tangible property, far 
beyond the amount of the chaige, within reach, with a clear remedy 
by distress. It is not likely therefore, that these tithes will be re- 
sorted to. Lord Onslow's title must be known to the Plaintiff, pay- 
ing this rent ; who therefore cannot have any difficulty in quieting 
this objection, and putting an end to the incumbrance. The object 
of the Statute (1) was to enable the Crown to sell fee-form rents, 
and other rents ; and, with a view to encourage purchasers, they 
were to have remedies, which they had not before. There is no 
evidence, that Lord Onslow was a purchaser foiling within that Act ; 
and, if not, he cannot have a distress. There is no remedy for rent 
except distress, or an action of debt or covenant ; and here is no 
privity to support that. Some fieu-ther inquiry is necessary as to the 
nature of this rent. If it gives a right of distress, an ^indemnity 

will be necessary. There may be difliculty in releasing a 
[♦81] rent-charge. I see in Mr. Cruise's work (2), *this has 

been the subject of much consideration ; and if the per- 
son, entitled to the rent-charge, joins in a conveyance, which does 
not operate as a release, an injunction would be granted. The 
Plaintiff therefore can relieve the purchaser from all uneasiness upon 
this head ; and, if he can, he ought to do so. 

The exceptions were over-ruled ; and a specific performance was 
decreed ; with a reference to the Master, to inquire, whether there 
ought to be any, and what, indemnity (3). 

Ssx, anUf the notes to Brodie v. St, Pavl^ 1 V. 326 ; note 2 to Cooper v. Denne^ 
1 V. 565; notes 7 and 8 to Seton v. Sladcj 7 V. 265; and the note to Flint v. 

(1) Stat 22 Ch. n. c. 6. 

(2) See Mr. Cruise's Digest of the Law of Real Prope^, tit 28, vol. iii. page 
355,8.20. 

(3) Ihmihlow v. Sfdrky, the next case ; Dyer v. Hargrove^ anUf vol. x. 505, and 
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Bnmdont 8 V. 159 ; u to the circmnstaiicefl under which the Omit of Chtnceiy 

will be disposed to exercise ita diacretionaiy power of decreeing a specific per- 
formance. See, also, particularly with respect to the doctrine of compenaattxm^ 
notes 5 and 6 to Cooper y. Denne, M rupra ; and the notes to Dntoe v. Haruortj 
6 v. €75. 



HORNIBLOW t^. SHIRLEY. 

[Rolls.— 1806, March 23.] 

Specific performance upon the principle of compensation and indemnity : the ef- 
fect not being a substantial deviation from the contract (a). 

Bt articles of agreement, dated the 28th of April, 1794, reciting 
an intended inclosure of common in the hamlets of Over Eatington 
and Fulready, that the Defendant was lord of the manors, and that 
the Plaintiff was entitled to all the tithes of corn and grain in Eat- 
ington and Fulready, it was agreed, that the common fields should 
be divided and allotted by three Commissioners, to be elected, as 
therein mentioned, to and amongst the several owners and proprie- 
tors ; and that the said allotments should be inclosed under the di- 
rection of the Commissioners ; and that so much should be allotted 
for the Plaintiff as in the judgment of the said Commissioners should 
be a full compensation for and in lieu of all the tithes of corn and 
grain within the hnmlet of Fulready ; and that one of the said Com- 
missioners should be named by the Plaintiff: one by the 
Defendant, *and one by all the owners of the common [•SS] 
fields, or the major part in value ; and that all parties should 
concur in procuring an Act of Parliament for dividing, &c. the said 
common fields, upon the terms before mentioned. 

It was farther agreed, that all the tithes of corn and grain within 
the township of Lower Eatington and hamlet of Fulready, belonging 
to the Plaintiff, should be valued by two persons, one to be elected 
by the Plaintiff, the other by the Defendant : and that the Defend- 
ant, and his heirs, executors, &c. should pay to the Plaintiff, his 
heirs, executors, &c. such sum of money as the said tithes should by 
such valuation amount to for purchase of the said tithes of Lower 
Eatington and Fulready ; and the Plaintiff should on payment thereof 
convey to the use of the Defendant and his heirs, all the said tithes of 
com and grain arising within the said township of Lower Eatington and 
Fulready, and the fee simple and inheritance thereof respectively, and 

the note, i. 226, Calcrajt v. Boebudt, Upon the effect of the lapse of time see ante, 
Harrinfrton v. Wheeler, iv. 686; JJoyd v. CoOet, 4 Bro. C. Cf. 469; anU, vol. iv. 
689, 690, n. and the note, 691. 

(a) Courts of Equity look to the substance of the contract, and do not allovr 
small matters of variance to interfere with the manifest intention of the parties. 
See ante, note (a) Craven v. TiduOj 1 V. 60; note (a) Calverley v. WiUiamB, 1 V. 
210; no^ (a) (kdcrajl v. Roebuck 1 V.231; note (a) JBou^w v. Jiotmi, 5 V. 508. 
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all the Plaintiff's right and interest therein and thereunto free from 
all incumbrances whatsoever. 

According to thii agreement an inclosing Act was obtained : the 
tithes valued at 2566/. 10«. ; and 55 acres were allotted in lieu of 
the Plaintiff's tithes in Fulready. The bill prayed a specific per- 
formance of the agreement for the purchase of the tithes. 

The Defendant by his answer raised two objections : 1st, that the 
tithes are not free from incumbrances ; but are with other parts of 
the rectory of Eatington subject to payments and outgoings, from 
which they cannot be exonerated ; and which were suppressed from 
the referees ; and not taken into consideration : 2dly, that 
[*83] *the referees much exceeded the value of the tithes, from 
a mistake as to the quantity of the land. The Defendant 
therefore insisted, that the Plaintiff is not entitled to a specific per- 
formance of the agreement ; unless he will make a considerable abate- 
ment in the purchase-money, both 'in respect of the said outgoings, 
and also from the mistake, under which the referees made the 
valuation. 

By a Decree, pronounced at the Rolls on the*3d of May, 1798, 
it was referred to the Master to inquire, whether the Plaintiff can 
make a good title to the estate contracted for ; and in case the Mas- 
ter shall find, that there are any incumbrances or outgoings affecting 
or issuing out of the said estate, it was ordered, that the Master 
shall state, what such incumbrances or outgoings are ; and set a 
value thereon ; or ascertain, what may be a proper indemnity against 
the same. 

The Master's Report stated, that the Plaintiff can make a good 
title : .and that the tithes in Lower Eatington and Fulready, part of 
the estate contracted for, are charged with the payment of an annual 
fee-farm rent for the whole of the rectory of 6/. 3^. Ad. ; also with 
the annual payment of 5/. for the whole rectory, for the benefit of 
the poor of Upper Eatington, and other places ; making together 
1 U. 35. Ad. ; that the said tithes are also chargeable with the repairs 
of the chancel of the church of Eatington ; but by a late Act of 
Parliament the Defendant is bound to build a new church ; in cx>n- 
sequence of which the Plaintiff alleges, that the chancel cannot want 
any repair for many years to come ; that it appears by the deeds, 
that there are other charges and incumbrances affecting the tithes ; 
viz. a yearly pension of 3/. 6^. 8c/., and another of 10«. 
[* 84] payable out of the whole rectory ; both * which the Plain- 
tiff alleged have not been paid within 80 years, if ever. 

The Report farther stated, that as to the charge of 11/. 3^. Ad. 
a-year, actually paid, the Plaintiff proposes to allow 29 years' pur- 
chase ; being the same number of years' purchase to be paid by the 
Defendant to the Plaintiff for the tithes, amounting to 323/. 16«. 
9d.\ which sum the Master set as the value of the said incum- 
brances ; and it was proposed, that, in case the Defendant refuses 
to accept the said allowancei the Plaintiff will indemnify the De- 
fendant against the same by a charge on the lands, allotted to the 
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PlaiDtiff in lieu of the tithes of Upper Eatington, or a competent 
part thereof, containing in the whole 184 A. 1 R. 36 P. the whole 
let at an annual rent of 22$. 6d. per acre ; amounting to an annual 
rent of 207/. 1 U. ; and the Plaintiff proposes in like manner, out of 
the said lands, or a competent part thereof, to indemnify the De- 
fendant against the said annual charges of 3/. 16«. 8d. and the re- 
pairs of the chancel. The Master stated, that he approved the pro- 



On the 23d of March, 1802, the cause was heard at the Rolls for 
farther directions ; when a specific performance was decreed ; and 
the Master was directed to compute interest upon the purchase- 
money ; and also on the sum of S20L 16s. 8cf., allowed by the 
Plaintiff for the charges of 1 12. 35. 4d. a-year ; and it was ordered, 
that on payment by the Defendant of the balance, the Plaintiff should 
execute a conveyance (1.). 

SxE the leferencei given in die note to the last preceding case. 



BOYD ». MILLS. [•85] 

[1806, Nov. 3, 4.] 

The effect of taking £2zceptions, pending a Demurrer to discovery, is to admit the 
Demurrer. 

Plaintiff permitted to withdraw the Exceptions, paying the costs, without preju- 
dice. * 

Where amendment is permitted, if bo considerable as to deface the Record, it 
must be taken off the file, and a new Record substituted [p. 86]. 

A MOTION was made by the Defendant, that a Demurrer should 
be struck out of the Paper ; having been set down by the Plaintiff, 
after exceptions taken to the answer ; and that the Plaintiff may be 
ordered to pay the costs of the application. 

Mr.' Oweriy in support of the motion, contended, that the effect of 
taking exceptions is, that the demurrer to discovery is good ; and 
therefore the demurrer was set down irregularly. 

The Solicitor General [Sir Samuel RomUly], for the Plaintiff, of- 
fered to withdraw the exceptions, and pay the costs, without preju- 
dice to filing exceptions, if the demurrer should be allowed ; but in- 
sisted, that the consequence of taking exceptions is not, that the de- 
murrer shall stand allowed. Lord Redesdale certainly states that 
to be the consequence (2) ; but cites no authority. The case of 
T7u London Atsurance v. 7%s East India Company (3) does not ap- 
ply to this point ; determining only, that exceptions cannot be taken, 

(1) HaUey v. Orantj the preceding case. .Me, Dyer v. Hargrove^ vol. x. 505 
see the note, L 226, Calerqft v. BodnneL 

(2) Mitf. 252. 

(3) 3 P. Will. 325. 
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until the demurrer is disposed of: Lord Redesdale's propoBition 
supposing the exception to be regular. The other Books of Prac- 
tice do not support that proposition. Such a rule would be hard 
upon the PlaintifT; as regularly the Defendant should himself set 
down the demurrer. He is bound to enter it with the Register with- 
in a certain time. If he neglects to do that, the Plaintiff may set it 

down. 
[*86] *Mr. Owetiy in reply to the proposal to waive the ex- 

ceptions without prejudice, referred to Bolder v. The 
Batik of England (1) ; to show the strictness as to permitting any 
amendment of Exceptions, unless a case of clear mistake ; and that 
must be rectified upon the Record. 

Nov. 4th, The Lord Chancellor [Erskine]. — ^The case of 
The London Assurance v. The East India Company (2) is not incon- 
sistent with Lord Redesdale's proposition ; which appears to me to 
be supported also by the reason of the thing. The rule, established 
in that case, that the Plaintiff cannot except pending the demurrer, 
might have reference to the understood, practice of the Court, that 
he could not except without admitting the validity of the demurrer ; 
the foundation of which seems to be, that dealing with the answer, 
as if it was proper, except as to the particular subject of exception, 
is an implied admission of the validity of the demurrer. 

But in this case the Plaintiff is entitled, according to the offer he 
has made, to withdraw the exceptions, paying the costs : and if the 
demurrer shall be allowed upon argument, he may again except ; and 
put in the same exceptions. The principle is clear upon Bolder v. 
7^6 Bank of England : the exceptions having been taken upon 
a mistake as to the practice, without any intention of waiving the de- 
murrer. The mode, in which the error is to be corrected, 
[*87] should be in the * discretion of the Court. Amendment 
may be permitted ; if it can be done without disfiguring 
the Record : but if the amendments must be so considerable as to 
blot and deface the Record, as in that instance, exceptions taken 
from one Bill instead of another, the Record should be taken off the 
File ; and a new Record put upon it. 

The Motion was therefore refused : the Solicitor General under- 
taking to withdraw the Exceptions, and pay the costs. 

That, in certain cases, an error in a record, clearly originating in mistake, may 
be allowed to be corrected by amendment, see, ante, note 2 to ^knninga v. MarUm 
College, 8 V. 79. 

1) AnU, vol. X. 284. 
;2) 3 P. WiU. 325. 
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WHITE t^. WILSON. 
[1806» AveusT 5; Not. 12.] 

Heib at law, Defendant, desirinff an Issue upon a Will, in which be failed, enti- 
tled to his costs in Equity. No costs on either side as to the Issue ; ordered to 
pay Costs of a groundless Motion, for a New Trial (a). 

Imanity having been once established, proof of recovery is upon the other party : 
otherwise the insanity must be established by proof applying to the particular 
date (6) [ft 88]. 

The Bill in this cause was filed by devisees under the Will of 
Lord Cbed worth, dated in 1804, to have the Will established, and 
the trusts carried into execution. An issue, Devisavit vel non, was 
desired by the heirs at law, suggesting incompetency in the testator. 
Upon the trial of that issue in the Court of King's Bench, a verdict 
was found, establishing the Will upon very clear and strong evidence 
of capacity, as to the conduct of the testator ; particularly as a Mag- 
istrate, acting as Chairman at the Quarter Sessions ; and in the 
House of Lords ; opposed only by some circumstances of eccentric- 
ity, and singularity in dress ; which came out principally upon the 
cross examination : the heir examining only one witness. A motion 
was made by the heir for a new trial upon a suggestion of the ex* 
pectation of farther evidence; and an affidavit by Dr. Parr; ex- 
pressing his opinion, that the testator had not been of a perfectly 
sound mind, from a propensity to insanity, perhaps subsist- 
* ing from his birth, and promoted by certain circumstances [* 88] 
of his life. On the other side several letters from Dr. 
Parr to the testator were produced, consulting hi^ Lordship upon 
subjects of literature, expressing in strong terms an opinion of his 
good sense and talents ; and in one instance recommending a clergy- 
man for a living in his Lordship's gift ; the offer of which Dr. Parr 
declined for himself. 

Mr. Perceval, Mr. Richards, and Mr. Leach, in support of the 
Motion for a new trial, observed, that, if the directions should be 
given upon this verdict, the effect would be a perpetual injunction 
after a single trial ; though farther evidence was expected ; and the 
right could never be bound by a single ejectment. 

The Attorney General, [Sir Arthur Piggott], the Solicitor General 

(a) In a suit for establishing a will, the heir-at-law is, by the lonff established 
practice of the Court, entitled to an issue, demsavit vel non. But he cannot be 
compelled to decide, whether he will or not require such issue, until the hearing 
of the cause, when he will have had an opportunity of considering the evidence 
taken in the cause, and of satisfying his mind, so far as that evidence extends, 
whether he should, or not, have the matter investigated, bv the mva voce examina- 
tion of the witnesses on the trial of an issue. Report of the Chancery Commis- 
sioners to Parliament in March 1826, quoted in 2 Story, £q. Jur. § 1447. 

(b) Where the mental incapacity of the payee of a note, at the time he indorsed 
it, is relied on as a defence to an action by the indorsee against the maker, evi- 
dence has been held to be admissible to prove his incapacity when tlio note was 
given to him. Peadee v. Robinns, 3 Metcalf, 164; 1 Greenleaf, Evidence, § 42. 
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[Sir Samuel RamiMy]^ Mr. Fimhlanque, Mr. BeU^ and Mr. Whishaw, 
opposed the motion. 

The Lord Chancellor [Erskine]. — ^I should be very sorry to 
find a rule in this Court, that there must be a second trial of an is- 
sue if desired, without any ground laid for it. The rule upon this 
subject of lunacy has never been so distinctly stated as by Lord 
Thurlow in the case of Tlie Attorney General v. Pamther (1) : vix. 
where the party has ever been subject to a Commission, or to any 
restraint, permitted by Law, even a domestic restraint, clearly and 
plainly imposed upon him in consequence of undisputed insanity, 
the proof, showing sanity, is thrown upon him : on the other hand, 
where insanity has not been imputed, by relations or friends, or even 
by common fame, the proof of insanity, which does not 
[* 89] appear to have ever existed, is thrown upon the other side ; 
which is not to be made out by rambling through the whole 
life of the party ; but must be applied to the particular date of the 
transaction. A deviation from that rule will produce great uncer- 
tainty. 

In such a case as this therefore it roust be shown, that a man, ex- 
ercising all these great public duties, which it was proved this testa- 
tor did exercise, had nevertheless a morbid image in bis mind upon a 
particular subject, so wide from sound understanding and clear rea- 
son, the distinction of a sound mind, that he ought not to be consid- 
ered as in that state. In my experience I know only one instance of 
a verdict of lunacy under such circumstances ; which is the case of 
Mr. Greenwood (2) ; who was bred to the bar ; and, as Lord Ched- 
wortb did, acted as Chairman at the Quarter Sessions : but, becom- 
ing diseased, and receiving in a fever a draught from the hand of his 
brother, the delirium, taking its ground then, connected itself with 
that idea ; and he considered his brother as having given him a po- 
tion, with a view to destroy him. He recovered in all other respects : 
but that morbid image never departed ; and that idea appeared con- 
nected with the Will ; by which he disinherited his brother. Never- 
theless it was considered so necessary to have some precise rule, that, 
though a verdict had been obtained in the Court of Common Pleas 
against the Will, the Judge strongly advised the Jury to find the 
other way ; and they did accordingly find in favor of the Will. 
Farther proceedings took place afterwards, and concluded in a com- 
promise. 
[* 90] * But is this a case of that sort ? Is there any evidence 

of a morbid image in the mind of this testator, connected 
with this Will, or at any other period ? On the contrary, all the 
evidence, witnesses of the highest character contradict that. Dr. 
Parr does not represent, that he was near the testator about the tiroe 
he made his Will ; but carries him back to the time he was at school 
at Harrow. The inclination of Courts of Justice is against permit- 






3 Bro. C. C. 441. 

CitedS Bro. C. C. 444, Momey Gemnd v. Pamther. 
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ting parties to beat up for evidence ; especially in a case of fact, 
mixed with opinion. No affidavit is produced, giving any reason to 
expect fitrther evidence, capable of shaking this verdict. 

Nov. I2th. The application for a new trial having been refusedi 
the cause came on for directions upon the equity reserved ; when it 
was pressed, that the heir at law should pay the costs. 

Mr. Percevalj Mr. Richards^ Mr. Leach, and Mr. fVeihereU, for the 
Heir at Lkw, insisted, that he ought to have costs ; and if not, it was 
very difficult to state any ground, upon which he should pay costs. 
Webb V. Clattrden (1) was cited ; and Bemey v. Eyre (2) ; in which 
case Lord Hardwicke states, that it must be a very strong case, that 
will induce the Court to give costs against him ; as spoliation, or se- 
creting the Will. 

The Attorney General [Sir Arthur Piggott]^ in reply. — ^The heir 
must be brought before the Court ; that the Will may be established. 
In Bemey v. Eyre it is laid down, that even upon a bill in 
perpetnam ret memoriam he *roay cross-examine ; and al- [*91] 
ways has his costs of course down to that period. If he 
examines witnesses upon his part, the costs of that are refused to 
him. If he desires a trial at law, the ground must be considered. 
In that case also it is laid down, that, if the heir sets up insanity, and 
fiuls, he shall not have his costs. 

In this instance the heir set up insanity ; and has failed. The 
costs at law, it is agreed, are in the discretion of the Court. The 
question is, whether he had any probable ground for disputing the 
capacity of the testator to make a Will. In such a case, if the heir 
is not compelled to pay costs, it will establish a rule, that in no fu- 
ture case, however remote or indifferent the heir may be, however 
wantonly he may set up the pretence of insanity, except in the case 
of personal misconduct, shall he pay the costs, to which he may in 
that way put the party. 

The Lord Chancellor [Erskine]. — The practice is well estab- 
lished, that, where a bill is filed against an heir at law, praying re- 
lief, as in this instance, to have the trusts of the Will carried into 
execution, if he, who has a great interest in the inheritance, and is 
iavored by the law, cross examines, he is entitled to his costs ; being 
brought into equity, in order that the Will may be established 
against him ; and having a right to see, whether he is disinherited, 
or not. If he chooses to examine witnesses himself, the question of 
costs will depend upon the circumstances. But he is indulged in 
going a step farther. On account of the frail and imperfect mode of 
examining into facts in this Court, he has a right ex Debito Jus- 
tituE to demand an issue ; and, if he does, setting up in- 
sanity, he shall not have costs, unless he establishes * it ; [* 9S] 
and, if it should appear, that, knowing the devisor was per- 



S! 



(1) 3 Atk. 434. 
3Atk.387. 
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fectly sane, he set up that pretext, he would fall within the scope of 
Lord Hardwicke's exception. 

There is no foundation for saying, this testator made this Will 
under any undue influence. He was not a person, living in great 
privacy ; that mode of life connected with singular manners, not 
giving an opportunity of knowing the state and character of his 
mind ; but a Nobleman, appearing in the Magistracy, the House of 
Lords, and in public life. Yet, though a clearer case could not be 
made out to the satisfaction of the Court than was made out upon 
this trial, whatever delusion the heir fell into, I cannot say, he wick- 
edly and fraudulently contested this Will ; so as to fall within the 
exception, stated by Lord Hardwicke. This therefore, though the 
Will is fully entitled to protection, is not a case, in which I ought 
to give the costs of the trial of the issue. As to that there must be 
no costs on either side. But I must give the costs of the motion 
for a new trial, to be paid by the heir ; and he must have his Costs 
in Equity (1). 

1. As to the party on whom the burthen of proof lies, where, in answer to an 
allegation of lunacy, a lucid interval is relied on, see note 6 to Ex parte Wragg^ 
5V.450. ' 

2. That a case of partial insanity may exist, which mav invalidate a will that 
can be shown, or fairly presumed, to have been made under its direct operation, 
see Dew v. Clarkey 1 Addams, 283 ; see, also, the instance of partial insanity men- 
tioned by Lord Eldon, (in Ex parte Holylandy 11 Ves. 10,) as having come under 
his own immediate observation. 

3. An heir at law is entitled to an issue, to determine the validity of his ances- 
tor's will : Paint v. Haily 18 Ves. 476. But if, being aduit, he has refused an 
issue, the Court may establish the will against him, though he has not admitted it 
by his answer : Jackson v. Bony, 2 Cox, 225 : or perhaps it would be more cor- 
rect to say, not that the Court will establish the will, but that, afler answer, the 
plaintiff may proceed to issue as in other cases, and examine witnesses to the due 
execution of the will, in order to have their testimony preserved ; publication of 
which examination is of course : afler which the cause is at an end, without pro- 
ceeding to a decree : Marlar v. ffkUaker, 2 Dick. 805 ; Harria v. CottareUj 3 
Meriv. 608. 



WARTER V. . 

[1806, Nov. 13.] 

WuEHE the Court can be satisfied, that the fund is clear, an allowance for main- 
tenance will be allowed, pending the account, to the residuary legatee ; not, if 
an accounting party (a). 

Under a bill for an account against a devisee in trust and execu- 
tor, a motion was made on the part of the daughter of the testa- 
tor, being genera] residuary devisee and le^tee for life under 

(1) Devie v. Lord Broundow, 2 Dick. 796 ; see Beames on Costs, 56, 95, 235. 
(a) 2 Williams, Executors, 1013, 1014. 
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the Will that pending the accounts she may have an allowance oat 
of the rents and profits and dividends for maintenance. 

Mr. Alexander and Mr. Bell, in support of the Motion. — In Wear 
V. Wilkinson the testator bequeathed all the residue of his personal 
estate to his brother and sister. The Defendant Wilkinson, who was 
one of the executors, for some time made them an allowance, which, 
when they filed the bill for an account, he withheld ; and an appli- 
cation of this sort was made to Lord Rosslyn. The answer stated, 
that all the debts were not paid, and that some accounts with gov- 
ernment, the testator having been Commissary-General, were unli- 
quidated. Lord Rosslyn ordered an allowance of 800/. It-year for 
their maintenance, until the accounts should be taken. Applications 
of the same kind have been made since ; one to your Lordship upon 
petition. The Court will take care, that creditors shall not be in- 
jured : but, when satisfied as to that, will not permit the residuary 
legatee to starve. The aflidavit states, that the peremptory day, 
appointed by the Master for creditors to come in, expired on the 
2dd of last May ; and she believes no creditor has come in. The 
income of the whole property is something more than 2002 a-year ; 
of which 73/. was rents and profits of real estate. 

Mr. Spranger, for the Defendant, objected, that this daughter was 
entitled only for life with remainders over, if entitled to any thing : 
which depended upon a question, whether by marriage she had not 
incurred a forfeiture ; also, that the case made by the Defendant, 
was, that she had received large sums during her father's 
life without his knowledge ; and had * possessed part of [* 94] 
his personal estate since his death. She is therefore an 
accounting party ; and upon these grounds, the decree for an ac- 
count was made at the Rolls against her, as well as the trustee. 

Mr. Alexander in reply said, that her examination stated, that she 
had laid out more than she had to account for. 

The Lord Chancellor [Ersking]. — ^The general rule is admit- 
ted ; that the Court ought not to take any sum from a trustee for the 
residuary legatee, until the fund appears clearly free from incum- 
brances. But I very willingly accede to the practice ; which b^an 
in Wear v. Wilkinson ; and is veiy just on account of the delay in 
taking the accounts : that when the Court can see clearly, that there 
will be a clear fund, the residuary legatee should have an allowance 
for maintenance in the mean time. But I take it, in that case there 
was no mutual account. The question was only, as to the incum- 
brances ; and then, the time given by the advertisement for creditors 
to come in having expired, the Court is safe in granting an allow- 
ance. But this lady has received part of the effects. Her examina- 
tion shows, that she is an accounting party, and the balance may 
turn against her. 

No Order was made. 

When the Court is satisfied that the property of a testator is more than snfficient 
o answer all demands upon it, an allowance thereout for the roaiDtenance of lega- ^ 

VOL. XIII. 5 
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tees may be ordered, though no report has been made, if much time is likely to be 
consumed in taking the accounts : Jervoiae v. Silkj Coop. 52 ; Skinner v. Suxd^ 
Coop. 55. * 



[*95] LOWTHER t^. LORD LOWTHER. 

[1806, Nov. 10, 11, 12, 14, 17.] 

JuBisDicTioii by Bill in Equity for the delivery of a specific chattel (a). 

A valuable picture, deposited by an Executor witli a dealer in pictures, and claim- 
ed to be retained by him as purchased at a very low price : Issue directed to 
ascertain, whether there was a sale, or the possession was bb agent, and trustee 
for sale ; who therefore could not purchase without full communication. 

An objection that the transaction, not being in the usual course of administering 
assets, could not protect a purchaser from the Executor, was tiierefore not de- 
termined. 

Inadequacy of consideration, though not of itself a sufficient ground for setting 
aside a contract, is, when gross, strong evidence of fraud (6) [p. 103]. 

The object of this bill, filed by parties^ entitled under the Will of 
Lord Lonsdale to his personal estate, was to have a picture delivered 
up by the Defendant Bryan ; having been deposited with him as an 
agent, for the purpose of being exchanged for other pictures, by the 
other Defendant Lord Lowther, the executor of Lord Lonsdale ; 
Bryan claiming to retain it, as purchased by him under the following 
circumstances : 

The picture, the subject of which was Mars and Venus, having 
been cleaned, was considered as a valuable original. On the 9th of 
May a conversation took place between Bryan and a friend of Lord 
Lowther's. That gentleman by his depositions represented his pro- 
posal on the part of Lord Lowther, to which Bryan agreed, that 
Bryan should immediately allow the value of 300 guineas in pic- 
tures : and account for whatever more the picture might produce. 

Bryan, by his answer, denied that ; and stated, that upon his de- 
clining to set a value upon the picture, and desiring the witness on 
the part of Lord Lowther to do so, the witness set the value of 300 
guineas upon it ; that the Defendant Bryan then did offer to give 
Lord Lowther an engagement to account in pictures for any farther 
produce above 300 guineas ; which being on the part of Lord Low- 
ther declined, the Defendant considered it as sold to him. He aftcr- 
\vards allowed the farther value of 100 guineas ; assigning as a rea- 



(o) See ante, note (a) Fella v. Ready 3 V. 70. 

(h) The inadequacy of consideration must be so great as to afford a strong pre- 
sumption of fraud. But where the inadequacy of price is such, that the mind 
revolts at it, the Court will lay hold of slight circumstances of oppression or ad- 
vantage to rescind the contract Sec ante, note (a) Moth v. Mwood, .5 V. 845, and 
the authorities collected; Gtpynne v. Heaion, 1 Bro. C. C. (Am. ed. 1S44,) 6, note 
{a) ; Heathcote v. Paignon, 2 ib. 167, 179, and notes ; Osgood v. Franklin, 2 Johns. 
Ch. 1 ; axdt, Crowe v. BaSiard, 1 V. 215 ; 5. C. 3 Bro. C. C. (Am. ed.^ 117, and 
notes ; 1 Story, Bq. Jur. § 245, 246. 
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son, that the picture turned out better than he had expected ; and 
he made a subsequent oifer of 400 guineas more by a let- 
ter * to the witness ; who applied to him by the direction [* 96] 
of Lord Lowther to get it back. The picture however, 
having excited much attention, was pronounced to be a Titian, of 
great value ; Bryan by his answer admitting it to be worth 5000Z. 

For the Plaintiffs, and the Defendant Lord Lowther, it was insist- 
ed that the evidence against the answer of Bryan, as to what passed 
upon the 9th of May, was supported by another witness. 

The Solicitor General [Sir Samuel Romilly], Mr. Fonhlanque^ and 
Mr. Thomson, for the Plaintiffs. 

The Attorney General [Sir Arthur Piggott]^ and Mr. fVingfieldy 
for the Defendant Lord Lowther. 

No doubt can be entertained of the jurisdiction of this Court for 
this purpose (1). The ground is the same as that, upon which the 
specific performance of an agreement is enforced ; that the specific 
thing is the object ; and damages cannot be a compensation. 

The question is, whether the Defendant Bryan can be considered 
a purchaser for valuable consideration, without notice. The first 
question is, that he was an agent ; bound as a trustee to make the 
most^ of this picture, and to account for the produce. As an agent 
and trustee he could not ptirchase from his principal, without giving 
him the benefit of all the information possessed by the agent. The 
object of this Defendant, giving the additional sum of 100 guineas 
afterwards, could be no other than to throw off the char- 
acter of agent, * and convert himself into a purchaser, [* 97] 
when he had discovered the value of this picture ; and the 
farther offer of 400 guineas more was from the same motive ; to give 
the color of a fair equivalent. 

As agent for Lord Lowther, he was bound to exert his skill to 
make the most of this picture, and to give to his principal the ben- 
efit of all his information ; especially in this case : a professed dealer 
in pictures : the other party a nobleman, ignorant of the art ; slip- 
posing this a picture of inconsiderable value ; which on account of 
the subject he wished to exchange. In order to give validity to the 
new contract, Bryan should have communicated every thing ; that 
this was a most valuable picture, by Titian. Suppose a mine dis- 
covered upon an estate by an agent ; who, purchasing from his prin- 
cipal, conceals the fact ; saying only, that it will turn out better ; 
and therefore he will give 100 guineas more: would such a con- 
tract be endured in this Court ? The subsequent letter of Bryan to 
the witness, on the 26th of May, shows, the transaction was not 
finally arranged : that letter making a farther offer of 400 guineas 
to a person, authorized only to get back the picture, not to make a 
compromise as to the price. 

The next objection is the admitted character, in which Lord 

(1) wJn/e, Fdls v. Read, voL iii. 70, and the note, 73 ; Uoyd v. Loaringy vi. 773. 
Earl of Macdesjield v. Davis, 3 Ves. & Bea. 16. 
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Lowther was acting; as legal representative of Lord Lonsdale: 
Bryan apprised therefore, that this picture was part of Lord Lons- 
dale's personal estate. The proposition cannot be maintained, that 
an executor can make a title to a specific chattel, unless it is dis- 
posed of in a course of administration. Suppose, the object of this 
suit was to restrain Lord Lowther from selling this picture. This 
Court has not gone the length of deciding, that under all circum- 
stances an executor can make a title to any part of the t^sta- 
[* 98] tor's estate. ♦ The contrary was settled by the House of Lords 
reversing the decree in HunAle v. Bill (1). It has been sup- 
posed, that Lord Hardwicke, in Nugent v. Gifford (2), and Mead v. 
Lord Orrery (3), had impeached that determination : but in the late 
case of Hilly. Simpson (4) the authority of Humble v. Bill is so far 
recognized, that the doctrine is brought back to what it was original- 
ly ; that a person dealing with an executor, evidently not in that char- 
acter, the transaction falling within no part of the duty of an exec- 
utor, is bound to see, that he has a power beyond what belongs to 
that character. ' If these pictures had been sold for a return in 
money, the argument might have been urged, that it was necessary 
to pay debts : but the nature of the dealing being exchange, the 
terms of the contract are decisive evidence, that the executor was 
dealing, not with a view to any purpose of administration, but upon 
some speculation. In this respect there can be no difference be- 
tween chattels real and personal. The former are equally applica- 
ble to debts ; and the executor acquires no higher title in them. A 
Court of Equity must consider a transaction, not within the line of 
the executor's duty, as void with reference to third persons. The 
whole law on this subject is stated in the very able judgment of the 
Master^ of the Rolls in HiU v. Simpson ; stating the result of all 
these cases ; that an executor, exercising his l^al title according to 
the due course of law, has an uncontrolled power to sell ; but, if he 
is dealing evidently for his own benefit, not in the way required by 
his duty, as executor, for instance, pledging the assets for 
[* 99] his own debt, or exchanging * for something for his own 
use, the owner has a right in this Court to have the spe- 
cific thing delivered up. 

The inadequacy of the consideration, as represented by Bryan, is 
so gross as to excite surprise in any one, according to Lord Thur- 
low's expression (5) ; and alone furnishes a sufficient ground for 
setting aside the contract : this Defendant contending, that he is to 
have for 800 guineas property, which he admits to be worth 5000Z. 
If the last transaction, upon the 26th of May, when he offered 400 
guineas more, as a final arrangement, had been completed, that con- 

(1) 2 Vem. 444; 1 Bro. P. C. 71. 

(2i 1 Atk. 463 ; cited 2 Ves. 269. Stated by the Master of the Rolls, 4 Bro. C. 
C. 196, from the Register's Book. 

(3) 3 Atk. 235. 

(4) wMe, vol. viL 152; see the note, 171. 

(5) See 1 Bro. C. C. 9. 
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tract must have been set aside upon the Bill of Lord Lowther ; and 
the only consideration would have been^ upon what terms this per- 
sonal chattel should have been restored. 

Mr Perceval and Mr. Trower^ for the Defendant Bryan. — ^The only 
question is, whether the property was changed ; or, whether this was 
a deposit with an agent. The effect is a distinct and absolute sale. 
The case of Hill v. Simpson has no resemblance to this. That was 
a transfer by an executor, insolvent at the time, for his own debt, 
within two months after the death, to a person acquainted with his 
situation. But is there any case of a solvent executor, known to be 
so, administering the effects of a most solvent testator, infinitely be« 
yond any demand upon them, the executor himself beneficially in- 
terested, no risk of prejudice to the estate, that under such circum- 
stances fraud has been presumed ; and a disposition of 
part of the assets * has been held a devastavit 1 Tayhr [* 100] 
V. Hawkins (1), shows, there is no general rule, that an 
executor may not dispose of the assets ; though the effect should be 
to defraud a creditor. In Fair v. Newman (2) and Whale v. 
Booth _(^) the general rule is stated the other way ;. that an executor 
may dispose of the assets ; that his power over them is absolute ; 
and they cannot be followed ; with the single exception, where 
there is a contrivance of a devastavit between the executor and the 
purchaser. That was the origin of all these cases, breaking in 
upon the general rule. In ^mck v. Staines (4) Lord Chief Justice 
Eyre certainly expresses strong dissent from the doctrine of the 
three Judges against the opinion of Buller, Justice, in Farr v. New* 
man (5). 

Then, as to the principal question, whether this picture was de- 
posited with Bryan for sale, and he was to advance 300 guineas 
upon it in the first instance, and to account for any produce beyond 
that sum, the alleged agreement for that is distinctly denied by the 
answer ; and the evidence cannot prevail against that denial. The 
conclusion is clear, that Lord Lowther intended to sell this picture 
altogether; not to incur the risk of cleaning, &c. taking upon 
himself a speculation, so uncertain as to the result. If Bryan can 
be considered as an agent, certainly this transaction cannot stand 
as a sale. 

The Solicitor General [Sir Samuel Romilly], in reply. — ^The ad- 
mission, that, if Bryan was an agent, this 'cannot stand as a sale, re- 
duces the case to a very short question of fact. Here are 
two witnesses against the "* answer; but, taking it as if [^101] 
there were one only, this answer cannot prevail upon the 
rule, that is relied on. That rule, adopted from the Civil Law, with 
great reluctance, is taken most strictly. The denial must be positive ; 



(1) ^nU, vol. viiL 209. 

(2) 4 Term Rep. 621. 

(3) 4 Tenn Rep. 625, n. 

(4) 1 Bos. & PoL 29a 

(5) 4 Term Rep. 621. 
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an4 under such circumstances, that the Court must give credit to it: 
otherwise it shall not prevail (1). The rule does not receive much 
favor ; not standing upon any satisfactory reason. The rules of evi- 
dence do not compose the most admirable part of the Civil Law ; 
proceeding upon a sort of arithmetical proportion, according to the 
number of witnesses ; concluding therefore, that between the affir- 
mation of one and the denial of one there is perfect equality. But 
is that conclusion just, where the witness is perfectly indifferent, and 
the denial by a party, who has e\ery thing at stake ? This denial 
is followed by an admission, that the Defendant did otTer to make the 
engagement, stated by the witness ; who declined to accept it ; and 
therefore the Defendant considered the picture as fairly sold to him : 
the slightest distinction possible. There may be no great inconsisten- 
cy between that and the account of the witness : the one construing 
silence an acquiescence : the other giving it the effect of declining 
the offer. Was it fair dealing to desire the other to set a price ; not 
then saying, he would give that ; but, when a low price was named, 
then declaring, he would give it, with an offer of what more should 
be produced; and, as no answer was given, concluding, that the 
offer was declined ? 

It appears by the answer, that Bryan knew, the value of this pic- 
ture was 5000/. immediately after he had cleaned it. He 
[* 102] * represents, that he formed his opinion upon his own ex- 
amination of the picture, after it was cleaned, not upon the 
judgment of any other person. He was bound to sell this picture. 
This Court would have compelled him to sell it ; if he had delayed 
for any length of time. It was sold to him for that purpose. He 
was collecting pictures for sale only. He must be considered a trus- 
tee for sale in every respect. If he had put it up to auction, and 
purchased it himself in another name, and afterwards sold it at a 
profit, he would have been a trustee as to that. He admits, he was 
not to make profit by that picture. His profit was to be only upon 
the pictures he was to give in exchange. The clear result is, that 
he must be considered as an agent. How can the addition of 100 
or 400 guineas be reconciled with fair dealing, if at that time he 
had any idea of the value ? 

As to the point upon the purchase from an executor, all the au- 
thorities concur to this extent ; that, where the executor clearly is 
not dealing for the purposes of administration, the purchaser is 
bound to go farther ; and to see, that the executor has the equitable, 
as well as the legal, title. 

The Lord Chancellor [Erskine]. — There is only one point, 
upon which I wish not to determine immediately : not from any 
doubt of the principle, upon which this case ought to be decided ; 
but, as it is reduced to a question of fact ; which depends not only 

(1) The denial, if positive, prevails against the single witness, unless confirmed 
by circumstances. Jlnle, Evans v. Btdcnellj vol. vi. 1/4. See p. 185. East India 
Company v. Donaid, ix. 275; and tlie notes, vL 177 ; ii. 244. 

VOL. XIII. 5* 
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upon the general tenor of the deposition, but may turn upon the 
language. 

Considering the Defendant Bryan as an agent, the principle, upon 
which a Court of Equity acts in cases of this kind is very 
"* properly admitted ; having been settled in many instan- [* 103] 
ces, particularly in the time of Lord Eldon (1) ; resting 
upon grounds, connected with the clearest principles of equity, and 
the general security of contracts : viz. that an agent to sell shall not 
convert himself into a purchaser ; unless he can make it perfectly 
clear, that he furnished his employer with all the knowledge, which 
he himself possessed. The admission of that principle reduces this 
case, except as to the right of an executor to deal in this way, to the 
question, whether upon the 9th of May, Bryan became the purchas- 
er of this picture at the price of 300 guineas ; for the additional 
sum, afterwards advanced, must be considered as gratuitous upon 
his part; as a man, who, having by a bargain, which the law would 
support, obtained an article much more valuable than he supposed, 
might be induced by his own spontaneous honor to throw in some 
farther consideration. If Bryan had himself set the value of 300 
guineas upon this picture, the decision must have been against him 
immediately : the. condition of the parties being so unequal ; and 
though inadequacy of consideration is not of itself a sufficient ground 
for setting aside a contract, it is, when gross, strong evidence of 
fraud (2), 

But this circumstance exists in the case ; upon which alone my 
mind has balanced ; and I continue to doubt, whether this Defend- 
ant, if he insists upon it, is not entitled to an issue as to that. Upon 
the 9th of May, Bryan refusing to put a price upon the picture, 
the friend of Lord Lowther set the price of 300 guineas. 
*I cannot upon the evidence alone attribute fraud to Bry- [* 104] 
an ; closing with that proposition, coming from the friend 
of the seller, and a person, not ignorant upon the subject. I cannot 
attribute more knowledge to Bryan at that time, before this picture 
had undergone that process, by which its pristine beauty was restor- 
ed. The rejection of the offer by Bryan, according, as he represents, 
to the ordinary course of his trade, to account for any farther pro- 
duce, seems extraordinary. Whether upon the 9th of May a specif- 
ic contract took place, depends upon the evidence of these witness- 
es'; whose cross examination in a Court of Law may give the case 
a different shape. 

The other part of the case involves a question of great importance. 
I have read the Report of Hill v. Simpson (3). A more accurate 
and tiuly learned judgment never was pronounced than that of the 
Master of the Rolls ; bringing together all the cases, and deducing 
the principle : depending upon the point, whether in the nature of 

(1) See anttj Coles v. TVecothickj vol. ix. 234 ; Morse v. Royal, xii. 355 ; and the 

(2) See atde, MorOock v. Buttery vol. x. 292 ; i. 219. 

(3) Anie, vol. viL 152. 
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the dealing it appears, that the executor was not acting in the exe- 
cution of his trust, and the distribution of the assets ; in which case 
it is incumbent upon the purchaser to inquire farther than the mere 
legal title, as executor. If Bryan was not a purchaser for 300 guin- 
eas upon the 9th of May, that principle cannot come in question in 
this case. The question for the issue will be, whether it was agreed 
upon the 9th of May, that Bryan should purchase this picture abso- 
lutely for 300 guineas, to be estimated in pictures ; or whether he 
was to be accountable for any farther produce. 

iVbv. nth. The Lord Chancellor directed the Issue. 

As to the jarisdictioD of Coarts of Equity to protect the eDJoyment of a specific 
chattel, see, anUj the note to FeUs v. lUadj 3 V. 70 ; and that the adequacy of 
price will be a subject of jealous scrutiny, where a purchaser appears to have stood 
m a confidential relation with regard to his vendor, see notes ^ 3, 4, to Crmoe v. 
BaUard, 1 V. 215. 



[• 105] HUGUENIN v. BASELEY. 

[1806, Nov. 13, 30, 22.] 

RxcsivsR upon Motion against the legal estate under a conveyance upon a strong 
suspicion of abused comdence, arising upon the Answer (d). 

The case, represented by this bill,' was, that the Plaintiff Mrs. 
Huguenin, being entitled to an estate in Jamaica, in fee-simple, with- 
in three months after her return from the West Indies, being then a 
widow, executed a conveyance to the Defendant, who Was a clergy- 
roan, in fee-simple, subject to the payment of an annuity of 400Z. to 
herself for life. A letter to the solicitors, who were in possession of 
the title-deeds admitted by the Defendant to have been written by him, 
but from her dictation, lamented her destitute situation by the death 
of her husband ; and stating, that Providence had sent her a friend 
to manage her affairs to advantage, concluded with a direction 
to deliver up the deeds, and to settle her account with the De- 
fendant (1). 

The estate had been let for one year at 600/. : but that was ac- 
counted for, by the circumstance, that it was let to a person, who had 
an estate contiguous ; and it was admitted, that upon survey the an- 
nual value did not exceed 450/. 

Under these circumstances, admitted by the answer, a motion was 
made for a receiver. The Solicitor, who prepared the conveyance, 

(a) Eden on Injunct (2d Am. ed.) 356, a57; 1 Smith, Ch. Pr. (Am. ed.) 631 ; 3 
Madd. Ch. Pr. (4th Am. ed.) 233, 255 ; 1 Hoffl Ch. Pr. 320, 32], and notes ; Eden's 
note to Vrnm v. BanuU, 2 Bro. C. a 158, (Am. ed. 1844.) 

(1) See the case ihlly stated, pott, vol. xiv. 27a 
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was made a party ; as he claimed a lien upon the deeds for his costs. 
He stated, that he cautioned the Plaintiff against making the con- 
yeyance. 

The SoUcitar General [Sir Samuel Romitty], Mr. HolKst and 
Mr. TroweTj in support of the motion, insisted, that this 
Defendant, standing in the character of a trustee, could not [* 106] 
possibly tdie a bounty from the Cestui que trust ; and that 
the circumstances of this case raise great suspicion. .They cited 
Vann v. Bamett (1), and Shelly v. Lloyd (2) ; as authorities for 
granting a receiver befpre the hearing against a person, having the 
legal estate, and claiming' the beneficial interest. 

Mr. Perceval^ Mr. Richards^ Mr. Hart^ Mr. Martin and Mr. 
WethereU, for the Defendant. — The cases of Vann v. Bamett and 
Compton V. Bearcroft were both cases of an attorney. Except in 
such cases the attempt to get a decision upon the right in this way, 
by a mere suggestion, that the conveyance was improperly obtained, 
^has never been made. The authority given to this Defendant by the 
letter to the solicitors to get the deeds, and settle her account, is not 
sufficient to bring him within the principle of attorneys, agents, and 
trustees. 

The Lord Chanceli/>r [Erskine]. — ^Two distinct questions arise : 
1st, Whether so strong a probability of title appears upon this bill 
and answer, as will induce the Court upon the principles, on which 
it acts, to consider this Plaintiff as having a strong interest to have 
the estate secured; in case she should obtain a decree: 2dly, 
Whether this Defendant having the legal estate by adveVse title, not 
being a trustee by his admission, a receiver ought to be appointed by 
interlocutory order on motion. The decree in the case of PurceU 
V. M^Namara (3) did not proceed upon the connection of 
* attorney and client, or trustee and cestui que trust; nor [*107] 
upon the ground, that the Plaintiff did not know what she 
was doing. That decree was made and affirmed upon a principle, not 
connected with any such technical relation, that the answer admitted, 
according to the letter, admitted by this answer, that the Plaintiff 
and her sister were under the particular protection of the Defendant ; 
who ought not to have permitted them to make a deed in his favor ; 
that they looked to him for advice ; and were entitled from him to 
protection of their property. There were repeated ratifications ; and 
a lapse of twenty years between the execution of the deed and the 
hearing of the cause. The Master of the Rolls distinctly put his 
opinion upon that clear principle. All fraud and undue influence 
were denied ; and the conveyance was represesented by the answer 
as a deliberate voluntary act in favor of the Defendant and his 
family. 

(1) 2 Bro. C. C. 158. In that case and Compion v. Bearcroft, cited in the note, 
it was before Answer. See Jems v. ffhiiet anie^ vol vi. 738, and the note, 739. 

(S) In the Court of Excheqaer; see Idoyd v. Passinghan^ poetf vol. xvi. 5B; 
Mer. 697. 

(3) /VmC, vol. xiv. 91. 
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I admit, I am not in this way to decide, or prejudice, this cause. 
All, that it is necessary to say, is, that there is a very strong probable 
title in the Plaintiff to call back this estate, upon such terms as may 
seem proper at the hearing ; which she appears to have conveyed 
under such circumstances ; reserving only an interest for life. The 
question then is, whether, whatever may be my opinion of the com- 
plexion of this case upon the bill and answer, I ought to interfere, 
by appointing a receiver. A very strong case has been produced in 
favor of that. In Vann v. Bamett (1) the Defendant had the legal 
estate, in trust to pay himself. But, as one of the ruling principles 
of this Court is, that there must be some evil actually existing, or 

some evidence of danger to the property, if the Court 
[* 108] * should not interfere, to induce it to act in this stage of a 

cause, as in the instance of waste, though I have a strong 
inclination to grant a receiver, I will look into the authorities, before 
I determine. 

Nov, 22d. The Lord Chancellor [Erskine], — Under all the 
circumstances of the case I have no doubt of tlie jurisdiction to ap- 
point a receiver. But, in order to avoid the expense of that, the 
Plaintiff being entitled for her life to an annuity^ admitted to be very 
near, if not quite, equal to the rents, I propose an inquiry, what ar- 
rears of the annuity are due ; the Defendant to pay the amount 
forthwith ; to give security for the future payments, and to account 
for the rents and profits. 

The Order was drawn up accordingly. 



[This note reWs also to S. C. post, 14 V. 273, and 15 V. 180.] 

1. That, in modern practice, an order for a receiver may be obtained on motion, 
grounded on aflS davit, before answer, whenever justice appears to require it, see, 
anU, note 3 to Je/w v. ffkUej 6 V. 738. 

2. As to the cases in which a Court of Equity will interpose to rescind a gift 
which appears to have been obtained by undue means, see note 1 to J^anies v. 
Corrock, 9 V. 182 ; and the latter part ofnote 2 to Hatch v. Hatch, 9 V. 292 ; see, 
also, JSTorton v. ReUly, 2 Eden, 286. 

3. That innocent third persons cannot retain gratxdiou^ benefits derived from 
parties who only acquired the means of granting such advantages through fraud, 
imposition, or undue influence, see note 3 to Mostly v. Virgin, 3 V. 184. 

4. As to the suspicious jealousy with which acquisitions will be scrutinized that 
appear to have resulted from an abuse of any confidential relation between the 
parties to such transactions, see the notes to fVhichcote v. Laurence, 3 V. 740 ; 
note 1 to Wharton v. May, 5 V. 27; and notes 1, 2, to Lady Ormond v. Hutchin- 
son, 13 V. 47, with the farther references there given. 

5. With respect to a solicitor's lien upon all papers which come into his hands 
in his professional character, see the notes to Taylor v. Popham, 13 V. 59. 

G. That an appeal to the House of Lords does not even stay process for costs, 
where such proceeding has been commenced before the appeal was lodged, see 
note 4 to r^ Canons o/iSSf. PauPs v. CrickeU, 2 V. 563. 

(1) 2 Bro. C. C. 158. 
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HIXON V. OLIVER. 
[1806, Nov. 17, 18.1 

Bequest to the Testatur's wife of 60/. a year for life, <iand the sum of 300/ to be 
disposed of as she thinks proper to be paid after her death," and a leasehold 
house and furniture for life : an absolute interest in the 300/. transmissible to 
the administrator: not a mere power of appointment (a). 

Will not construed by reference to a Settlement ; the provisions differing in some 
respect ; though a substitution was intended. 

Distinction between repugnancy and a qualification. 

Distinction between a legacy, given at fb future time, and a legacy given, to be 
paid at a future time : the latter vested ; and payment only postponed : the time 
being annexed, not to the legacy, but to the payment only (6) fp. 1 131. 

Powers must be expressed, not implied ; and are construed strictly. Though de- 
fects in execution are in certain cases supplied in Equity, the want of execution 
cannot be supplied (c) [p. 114]. 

By a settlement, previous to the marriage of Abraham Oliver with 
Faithy York, lands in Easington, held by lease for three lives under 
the Bishop of Durham, were conveyed in trust after the marriage 
for Abraham Oliver for life ; and, after his death, in trust, 
by mortgage, or out of the rents and profits of the premi- [* 109] 
ses to pay to Faith/ York, during hex life, the yearly sum 
of 60/., at the time therein mentioned ; and in trust by mortgage or 
sale of the premises, or by all or any of the same ways and means, 
to raise within six calendar months after the decease of Abraham 
Oliver the sum of 300/., and pay the same to such persons and for 
such purposes as she the said Faithy York by Deed or Will should 
appoint ; and in default thereof it was declared, that the said sum, 
or so much, whereof no such appointment should be made, should 
not be raised. By another deed, also previous to the marriage, a 
house, held by lease for forty years from the Dean and Chapter of 
Durham, was assigned to the same trustees ; in trust for Abraham 
Oliver for his life ; and after his death for Faithy York for her life ; 
and after her death for Abraham Oliver, his executors, administra- 
tors, and assigns. 

Abraham Oliver, by his Will, dated the 5ih of December, 1801, 
made the following disposition : 

"To my dearly beloved wife Faithy Oliver 607. a-year as her 
dowry, to be paid quarterly by my executor from the day of my death 
and the sum of 300/. to be disposed of as she thinks proper to be 
paid after her death and also my leasehold dwelling house and furni- 
ture during her natural life." 

(a) Where legacies are given to persons generally, with the additional expres- 
sion '' to be at their disposd," they are considered to be immediate vested interests 
in the legatees, so as to be transmissible to their personal representatives, although 
they make no disposition of the property. 1 Roper, Legacies, by White, 4^, 
430, ch. 10, § 7. 

(h) See ante, note (6) Batsford v. Kebbdl, 3 V. 363. 

(c) Sugden, Powers, (4th Lend, ed.) 339, 395, 396 ; 1 Story, Eq. Jur. § 160, 170 ; 
FonbL Eq. b. 1, ch. 4, §25 (6), and note (k)-, 4 Kent, Com. (5th ed.) 339, 340; see 
anUj note (b) Stmukn v. Siandeny 2 V. 589. 



109 HIXON V. OLIYEB. [1806. 

The testator died soon after the date of his Will ; and his widow 
survived him about a month, and died intestate ; not having disposed 
of the legacy of 300/. The bill was filed by her administrators 
against the executor and residuary legatee of Abraham Oliver, pray- 
ing payment of the legacy of 300/. 
[* 1 10] * The Defendant by his answer submitted, that the Will 
was merely intended to be a confirmation of the settlement, 
so far as relates to the sum of 300/. ; and that Faithy Oliver had 
only a power of appointment over that sum, and no property or vest- 
ed interest therein by virtue of the Will ; and, as she died intestate, 
and without making any appoi&tment of the said sum of 300/. it 
ought not to be raised ; and the Plaintifis are not entitled to it. 

Mr. Richards and Mr. HaU, for the Plaintifis, upon the authority 
of Robinson v. Dusgale (1), Tomlinson v. Dighton (2), and the seve- 
ral other cases, referred to in Holmes v. CoghiU(3)y contended, that 
the interest in this legacy of 300/. was absolute property ; as distin- 
guished from power. These cases show, that the Court has in various 
instances, where the words might have imported the contrary, given 
an absolute interest to the devisee or legatee. What is there in this 
Will to prevent that construction ? Both the annuity of 60/. and the 
sum of 300/. are given by the same clause, and the bequest of the 
latter is a continuation of the sentence, and a direct bequest, as much 
as the annuity of 60/., and the leasehold property ; mentioned after- 
wards. An absolute interest being given in the first instance, the 
subsequent words, if repugnant, may be rejected. Com. Dig. 
Dev. N. 7. 

The Solicitor General [Sir Samuel RomiUy] and Mr. Martin, for 
the Defendant. — ^There is no way, in which the testator's widow can 
have any personal enjoyment of this legacy. The efiect is a mere 
power to dispose of this sum, as she thinks proper. She 
[* 111] must make an appointment, and>*that must be done by 
Deed or Will. In Tomlinson v. Dighton (4) the persons 
to be the appointees, were pointed out ; and the intention was, that 
the wife should have some species of property : viz. the enjoyment 
for life. If there is any doubt upon this Will, it is cleared by the 
settlement which may be resorted to in aid of the construction ; as 
the provision by the Will is a substitution for that by the settlement; 
and according to the authorities upon the subject of satisfaction, one 
of the strongest of which is Copley v. Copley (S), she could not have 
both. In a late case at the Rolls, Fisher v. The Bank of England, 
a sum of money was given to be paid a woman for life ; and after- 
wards as she shall dispose ; and it was held only an interest for life, 

■ ■■ ■' ■ - ■ 

(1) 2 Vera. 181. 

(2) 1 P. Will. 149 : Salk. 239 ; 10 Mod. 31 ; Com. 194 ; 2 Eq. Ca. Ab. 300, pL 
13. 



(3) ^i^ijo]- vii. 499j xii._206. See the note^ii. 594. 



(4) 1 P. Will 149; Salk. 239; 10 Mod. 31 ; Com. 194; 2 Eq. Ca. Ab. 300, pi. 
13. 

(5) 1 P. Wm. 147. 
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with a power ; and the same point was decided in Reid v. Sher- 
gold (1). 

The Lord Chancellor [Erskine]. — The words, that immediate- 
ly follow the legacy of 300/., are not repugnanL They form a qual- 
ification of the legacy ; for the payment is postponed. 

I shall look into the authorities : but I have formed an opinion 
upon this point. This is a question of intention ; which the Court 
can get at only by the words of the Will. Several cases have been 
cited. In Maskeline v. Maskeline (2) it might have been argued, 
that the disposition must have been intended to be by Will ; and 
that without such disposition the 'money was not due ; for if the 
property was absolutely his own, it was needless to insert that direc- 
tion, that he might dispose of it by Will. So in other cases, 
that have been cited, it might have been argued, that by 
* the frivolous words introduced it was not intended to give [* 112] 
the absolute interest ; as the Law would supply that pow- 
er. What is the distinction in this Will ? There are in the first 
instance words sufiicient to convey this sum, as absolute property. 
Then follows the qualification, restraining the payment, upon such 
application of the fund as she may make, until after her death. It 
would be too much to put upon the Will a construction, which it 
will not of itself bear by reference to the settlement : for, though it 
is true, according to the cases of satisfaction, that she is not entitled 
to both provisions, and the legacy is in eifect a substitution for the 
provision by the settlement, yet it may not be the same thing, and 
there may be a variation of intention : the legacy being given ac- 
cording to her absolute disposition : not depending upon the execu- 
tion of a Deed or Will. It will turn upon the eifect of the words 
<' to be paid after her death." Such words as those do not occur in 
any of the cases, that have been cited ; and if they were not in this 
Will, she could immediately have called for the money : but they 
have the appearance of an intention, that the money should be paid 
after her death to some person, to be appointed by her. At present 
I think, she was absolutely entitled. 

Nov, I8tk. The Lord Chancellor [Erskine]. — The opinion, 
that I threw out yesterday, is confirmed ; that this Will gives to the 
widow, not only the annuity of 60/., as to which there is no ques- 
tion, but also the legacy of 300/., at her absolute disposition ; and 
therefore her administrators are entitled to file this Bill. This judg- 
ment is supported, not only by the authority of the numerous cases, 
that have been referred to, but also by general principle. 

*The first of those cases is Robinson v. Dusgale (3) : [♦113] 
which cannot be distinguished from this. The case (4), 
there cited from Lord Hobart, is clearly right. The party was to 
be called upon to pay only in the event provided. In Maskelyne v. 

(1) Ante, vol. z. 970. "~ 

;2) Amb. 750. 

3) 2 Vera. 181. 

4) Pease v. Mead, Hob. 9. 
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MasJcelyne (1) the same point was decided upon that authority by 
Sir Thomas Sewell, a very eminent Judge. Compare the words in 
those cases with those of this Will. The difference is in favor of 
these Plaintiffs. If this legacy had been expressed merely to be 
disposed of as she thinks proper, it would be clearly within the pre- 
ceding cases ; and the subsequent direction, " to be paid after her 
death," strengthens the construction, upon the various authorities, 
that a legacy, not given at a future time, but given, to be paid at a 
future time, is a vested legacy : the time being considered annexed, 
not to the legacy itself, but to the payment only. All those cases 
are collected by Mr. Roper (2). This therefore was a legacy vested, 
but not due till after the .death of the legatee. She could dispose of 
it as she thought proper ; not being confined to a* disposition by 
Will ; and the person, to whom she might have thought proper to 
dispose of it, would have stood in her place, entitled to receive it 
from the assets. 

The settlement at first made some impression upon me ; upon 
which it was ingeniously argued, that the intention was to give by 
the Will the same interest, that had been before given by the deed. 
That was properly given up in the reply ; as there is a difference be- 
tween the two clauses. The case of Holmes v. Coghill (3), in which 

I concurred in all the principles, stated by the Master of 
[* 114] * tlie Rolls, strongly supports this decision. The Master 

of the Rolls held, that powers must be express, and must 
be strictly construed ; and seems to think. Courts of Equity were not 
altogether warranted in supplying defects in the execution. The 
want of execution they cannot supply. Certainty it is not easy to 
understand the principle, upon which the Court has gone to such an 
extent upon that subject 

In this case however it is enough to say, that, as power is a re- 
straint upon properly, it is never to be implied ; that this is a direct 
bequest of property ; and therefore the Plaintiffs are entitled. 

1. As to the distinction between absolute property, and tlie right of enjoyment 
for life^ coupled with a pow6r of disposition by will, and also with respect to the 
aid which, in certain cases, equity will lend in order to remedy defective execu- 
tion of power, see, crw/e, the notes to Bull v. Vardu, I V. 270 ; and the notes to 
Holmes V. CofrhiU, 7 V. 499. 

2. That an interest may be vested and transmissible, notwithstanding the period 
at which actual possession could be claimed has not arrived, see note 3 to Malim 
V. Keighley, 2 V. 333. But time may be made a condition precedent, preventing 
the interest in a legacy from vesting before the appointed time arrives ; see note 
5 to Cnckett v. />o%, 3 V. 10. 

3. A bequest in words sufficient to give a fund as absolute property, will not be 
cut down by a doubtful inference, to be drawn from another direction of the will: 
^damson v. Armiloffe^ 19 Ves. 418; see, also, pod^ note 2 to Stanley v. Stanley. 
16 V. 491. 



(1) Amb. 750. 

(2) Roper on Legacies, chap. v. .^n/<, Batsford v. KehheU, vol. iii. 363, and the 
note, 364. 

(3) ^nie, vol. vii. 499 ; xii. 206. 
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HIERN V. MILL. 

[1806, Nov. 18, 90.] 

Equitable mortgage by deposit of title-deeds preferred to a purchase with no- 

tice-(a). 
Evidence in writing, not admitted, as an agreement unstamped, does not prevent 

parol evidence; if otherwise admissible. 
Relief under the general prayer ; if consistent with the case made by the Bill (h). 
Distinction between land and a personal chattel ; the latter held by possession : 

the former by title ; of which possession is not even prima facie evidence, 

[p. 119]. 
Notice actual, or constructive; as, to an Agent; which must be, while concerned 

for the principal, and in tlie course of the tmnsaction, which is the subject of 

the suit [p. 120]. 
Notice to a purchaser of possession by a tenant is notice of his interest [p. 120]. 
Notice implied from tlie nature of the transaction (e) [p. 1201. 
Possession the criterion of title to a personal chattel. The property therefore 

changed by sale in Market overt (dy That rule adopted by the Bankrupt law. 

Distinction as to land : possession not even prima facie evidence [p. 1221. 
Legal -title in contemplation of bankruptcy protected by the previous equitaole ti- 
tle [p. 122]. 

The bill stated, that in January 1798, the Defendant IVIill, heipg 
indebted to the Plaintiff in 250/., for securing the repayment with 
interest proposed to enter into a bond, and also to make a mortgage 
to the Plaintiff of a real estate, called Upcott ; to which proposal 
the Pl^ntiff consented ; and accordingly Mill executed a bond, dated 
the 11th of January, 1798, with condition for payment of 250/. with 
interest on the 1 1 th of July next ; and he at the same time left in the 
hands of the Plaintiff certain title-deeds, which he represented to be 
all the title-deeds, by way of mortgage, pledge, and security, for re- 

(o) The authorities with regard to tho deposit of title-deeds, have little applica- 
bility in tJie United States. See an/e, note (a) Ford v. Peering, 1 V. 72. The 
decisions as to equitable mortfrajrcs in England have shown a disposition to keep 
within the letter of the precedents, and not to give the doctrine further extension. 
See ante, note [a), Ex parte Coming, 9 V. 115. 

{b) If the plaintiff should mistake the relief, to which he is entitled in his special 
prayer, tho Court may afford him the relief, to which he has a right, under the 
prayer of genrral relief, provided it is such relief, as is agreeable to tlie case made 
by the Bill. Story, Eq. Pleadinrrs, § 40, 41 ; Mitf. Eq. PI. by Jeremy, 38, 45 ; mi- 
kinson v. Beal, 4 Madd. 408; Ens:iish v. Foxall, 2 Peters, 596; Cotton v. Ross, 2 
Paige, 39G ; 1 Barbour, Ch. Pr. 37. 

(c) Sec ante, notes (a) and {h\ Taylor v. StibbeH, 2 V. 437, and note (a), S. C. 2 
V. 440. 

(rf) The Endisli custom of markets overt does not apply to the United States. 
Dame v. Baldwin, 8 Mass. 518; IVhcehcrisrht v. De Peyster, 1 Johns. 480; Ho 
sack V. Weaver, 1 Ycates, 478 ; Easton v. n'orthington, 5 S. & R. 130 ; Broton- 
ing v. Macdll, 2 Plarr. & J. 308 ; AVGrcw v. Browder, 14 Martin, 17; Roland v. 
Gundy, 5 Hammond, 502; Lance y.Goive7t,l Dana, 195; VefUress y. Smith, 10 
Peters. 161 ; Hoffman v. Coioen, 22 Wendell, 285 ; 2 Kent, Comm. (5th ed.) 324, 
325. The general principle applicable to the law of personal property throughout 
Europe is, nemo plus juris in alitim transferre potest quam ipse habet. 2 Kent, 
Comm. 324. 

It follows, therefore, that possession is not always the criterion of title to a per- 
sonal chattel. 
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payment of the said sum, &c. till regular deeds of mortgage could be 
made and executed ; and all such deeds have ever since been in the 
custody of the Plaintiff. 

The bill farther stated, that the Plaintiff having afterwards made 
farther advances, by an account, settled in November 
[* 115] 1799 * Mill appeared to be indebted to him in the farther 
sum of 100/. ; and upon that occasion proposed giving 
another bond to the Plaintiff for securing that sum, and forthwith 
making a formal mortgage of said estate, as well for securing that 
sum as said 250/., with interest as aforesaid ; and accordingly exe- 
cuted another bond, dated the 14th of November, 1799, for pay- 
ment of 100/., with interest, on the 14th of May next; and at the 
same time again undertook to execute a regular mortgage of said 
estate to Plaintiff for securing both sums, with interest, forthwith ; 
and that in the mean time the Plaintiff should hold his title-deeds as 
a security for the same ; and the Plaintiff accordingly tendered deeds 
of mortage for execution ; which, though approved by Mill, were 
never executed ; and another sum of 20/. was also due by the De- 
fendant Mill to the Plaintiff for business done, as an attorney ; for 
which sum the Defendant at various times agreed that the said estate 
should be, or the said title-deeds should remain in the hands of the 
Plaintiff, as a security also. 

The bill therefore prayed an account, and, in default of payment, 
a conveyance of the estate ; charging, that the other Defendant Ar- 
nold, claiming under a conveyance to him for valuable consideration, 
had reason to believe at the time of taking such conveyance, that 
the title-deeds were in the hands of the Plaintiff by way of mort- 
gage, &c. 

The answer of Mill stated, that the deposit of the deeds was for 
the sole purpose of preparing a mortgage to John Quarne ; and de- 
nied, that it was for the purpose stated in the bill, or any other pur- 
pose. Both the Defendants stated, that the estate was advertised 
for sale before Arnold's purchase ; and Arnold denied no- 
[* 116] * tice, or that he had any reason to suspect, that the deeds 
were left in the Plaintiff's hands by way of mortgage, &c. ; 
or that the Plaintiff \)nd any claim or lien thereon ; the Defendant 
believing, that they were only deposited, and held by the Plaintiff 
as security for Quarne. 

The evidence for the Plaintiff proved a tender of the mortgage 
deeds to Mill for execution in 1800 ; that he did not execute them, 
being ill ; stating, that on that account he could not execute them; 
but that be would call on the Plaintiff in a few days, and execute. 

Mill's attorney by his deposition stated, that he approved the 
mortgage on the part of Mill ; who said, he would return it to the 
Plaintiff, to be ingrossed ; and informed the deponent, that he owed 
money to the Plaintiff; and the deeds of the said estate were in his 
hands. A prior mortgagee stated, that he delivered the deeds to 
the Plaintiff at the request of Mill ; who said, he wanted to raise 
more money upon the estate. It was also proved, that the Plaintiff 
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gave distinct notice of his claim to the person, who advertised the 
estate, and to Arnold. 

The SoUcitor General [Sir Samuel Romilly] and Mr. Hart, for 
the Plaintiff. — ^Upon the answers and evidence Arnold cannot be 
considered a purchaser for valuable consideration without notice of 
the Plaintiff's equitable incumbrance ; and therefore must be post- 
poned. Something more than* is disclosed must have taken place; 
for it cannot be supposed, that any man would purchase an estate, 
as free from incumbrances, without any outstanding term to protect 
him, and not ask a single question about the title-deeds. 
Some rational account is required ; that * he was misled in [* 1 17] 
his inquiry ; showing, that he was not grossly negligent. 
The subject of priority, with reference to the possession of title- 
deeds, was considered by Lord Eldon in Evans, \. BickneU (1); 
though the point in that case does not directly apply to this. 

Mr. HolUtty Mr. Trawer, and Mr. Sfprangery for the Defendants, 
insisted upon the Statute of Frauds (2), and the case of Brovm v. 
Sdwin (3), in which, it was said, it appeared by the Decrees, that 
the House of Lords held, that neither the answer nor the evidence 
ought to have been read, that in this case parol evidence could not 
be admitted : there being an agreement in writing ; which, though 
proved, could not be admitted in evidence ; not being upon a stamp. 
They also objected to a variation of the specific relief, proposed un- 
der the general prayer. 

The Solicitor General [Sir Samuel JtomiUy], in reply. — ^The ob- 
jection to receiving any parol evidence in this case would go to a 
great extent. All the decrees, establishing an equitable mortgage by 
a deposit of deeds, as in Russell v. Russell (4), are upon parol evi- 
dence. That case has been followed in various instances : to the 
extent even of administering the equity in bankruptcy ; so that a 
bill has not been considered necessary. Though there is an agree- 
ment in writing, if not upon a proper stamp, other evidence may be 
received ; as in the case of a receipt, not upon the proper 
stamp. 

* Upon the other point, the doctrine is very well stated *[* 118] 
in Equity Cases Abridged (5) : " A. makes a conveyance 
to B. with power of revocation by Will ; and limits to other uses. 
If A. dispose to a purchaser by the Will, another purchaser subse- 
quent is intended to have notice of the Will, as well as of the pow- 
er to revoke ; and this is in law notice ; and so it is in all cases, 
where the purchaser cannot make out a title but by a deed, which 
leads him to another fact; the purchaser shall not be a purchaser 

(1) AnU, vol. vi. 174; see 183, 190. 

(2) Stat 29 Ch. n. c. 3. 

(3) For. 240. 

(4) 1 Bra C. C. 269 ; see anU, JWrrv ▼. WQkmson, vol. xiL 192, and the notes, 
1»7; ix. 117. 

(5) 1 Eq. Ca. Ab. 331, pi. 7. 

VOL. xni. 6 
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without notice of that fact ; but shall be presumed cognisant there- 
of; for it is crassa negligentia that he sought not after it." 

A man, seeing another in possession of the estate, must make far- 
ther inquiry ; and is equally bound to inquire farther, finding the ti- 
tle-deeds in the possession of another. 

The relief now desired may be had under the general prayer ; be- 
ing consistent with the case made by the bill. In the late case of 
Soden v. Soden your Lordship refused the relief, desired under the 
general prayer, as being quite inconsistent with the case made. 

The Lord Chancellor [Erskine]. — ^The doctrine of notice, as 
it affects purchasers, is of such immense consequence, and extent, 
that I shall look through the cases upon that. Upon the remain- 
der of this case I have no doubt. It is clear, the Defendant Mill 
knew, he had given an equitable mortgage. I should have received 
the agreement, if it had been upon a stamp, only as an ac- 
[* 119] knowledgment, that he had *at a prior time delivered the 
deed, as security, not only for the debt then due, but also 
for such sums as the Plaintiff* should afterwards advance. The pur- 
pose of the first deposit is not material. For what purpose were the 
deeds continued in the Plaintifi^s possession ; which is proved be- 
yond a doubt, by the strongest evidence, besides the paper, which I 
cannot receive ? 

The question as to Arnold is, whether he is affected by notice in 
fact or law ; upon which I shall look into the cases. There is some- 
thing extraordinary as to the time, at which he became a purchaser. 
There is a marked distinction in this respect between a real estate 
and a personal chattel. The latter is held by possession : a real 
estate by title. Possession of sin estate is not even prima facie title. 
It may be by lease, or only from year to year. The cases have gone 
upon that distinction. Is there any instance of a purchase upon 
mere possession ? If the vendor, being asked, acknowledges to the 
purchaser, that the deeds are in the possession of another, who is to 
be postponed ? Here is crassa negligentia ; which, coupled with 
positive evidence of knowledge a year before the purchase, raises a 
case for a decree against Arnold ; if the proceedings are sufficient 
in form. 

As to that the rule is, that, if the bill contains charges, putting 
facts in issue, that are material, the Plaintiff* is entitled to the relief, 
which those facts will sustain, under the general prayer (I) ; but he 
cannot desert specific relief prayed ; and under the general prayer 
ask specific relief of another description ; unless the facts and cir- 
cumstances, charged by the bill, will consistently with the rules of 
the Court maintain that relief. I proceeded upon that with great 
reluctance in the late case of Soden v. Soden. A widow, 
[* 120] entitled to * elect between provisions by a Will and a Set- 
tlement, had not an opportunity of making an election ; 
not knowing the value ; and therefore not being bound, or to be 

(1) mOdnson v. Bttd, 4 Madd. 408 ; 2 Madd. PriiL 171. 
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considered as intending, to make an election. All the facts^ chaif[ed 
by the bill, and the prayer, were calculated to call upon her to make 
an election ; and I held, that a declaration, that she had elected, 
concluding her, could not be maintained under the prayer of gen- 
«ial relief; being inconsistent with the case, made by the bill, and 
the specific prayer, that she should make her electiop. But the re- 
lief now adied is according to the case, made by the bill. There is 
no objection therefore to the decree upon that ground. 

Nov. 20M. The Lord Chancellor. — The only point, upon 
which I deferred my judgment in this case, is that of notice ; which 
is of two sorts : actual notice ; which must be proved, as any other 
fact ; and notice by construction of hw, as, where notice to an 
agent is notice to the principal ; if the agent comes to the knowl- 
edge of the fact, while he is concerned for the principal, and in the 
course of the very transaction, which becomes the subject of the 
suit (1). The rule as to notice, arising from lU pendens, is a posi- 
tive rule of law ; made to prevent purchases of litigated titles. 
Another case is. where the law imputes that notice, which from the 
nature of the transaction every person of ordinary prudence must 
necessarily have. In the case of HiU v. Simpson (2) there 
is a direct recognition of the principle * which is laid [* 121] 
down in many cases. In Taylor v. Hibbert (3) Lord 
RoBsIyn [Loughborough] states it thus : '' I have no difficulty to lay 
down, and am well warranted by authority, and strongly founded in 
reason, that whoever purchases an estate from the owner, knowing 
it to be in the possession of tenants, is bound to inquire into the es- 
tates those tenants have. It has been determined, that a purchaser, 
being told, particular parts of the estate were in possession of a 
tenant, without any information as to his interest, and taking for 
granted, it was only from year to year, was bound by the lease that 
tenant had, which was a surprise upon him. That was rightly de- 
termined ; for it was sufficient to put the purchaser upon inquiry, 
that he was informed, the estate was not in the actual possession of 
the person, with whom he contracted ; that he could not transfer 
the ownership and possession at the same time ; that there were in- 
terests, as to the extent and terms of which it was his duty to in- 
quire." 

The same principle is laid down in Ferrars v. Cherry (4) ; and 
the reason is, that the titles of other men ought not to be shaken by 
creating a title, vested in a third person through his own folly. The 
setdement after marriage did not recite the previous agreement; 



(l).Fitz. 221; cited 3 Atk. 294; FUzgerald v. Lord FaunxnAerg, LowUier v. 
CwrUon,2 Atk. 242; ffardat v. The Eari of Scarhoroughy 3 Atk. 3^; Mounf/ord 
v.&ott,3Madd.34. 

(2) AfOe, voL vii. 152; see 168, 170. 

(3) ^te, vol. ii. 437; see 44a 

(4) 2 Vera. 384. 
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but it was held, that the party ought to have gone to the wife's rela- 
tions. 

No comparison can be made between these cases and the case 
now before the Court, with respect to the strength with 
[* 122] which the principle applies. I repeat, * that land is held 
not by possession, but by title : not so as to personal chat* 
tels ; for the common traffic of the world could not go on. There- 
fore a sale in Market overt changes the property of a chattel ; and 
that rule, that possession is the criterion of title to a chattel, has 
been adopted in the Bankrupt Acts (l^ : so that, if the owner has 
permitted the bankrupt to be the visible proprietor, the property is 
devested; for no one can distinguish the property except by the 
possession. But that is not so as to land ; for no person in his 
senses would take an oifer of a purchase from a man, merely be- 
cause he stood upon the ground. It is not even prima facie evi- 
dence. He may be tenant by sufferance, or a trespasser. A pur- 
chaseif must look to his title ; and, if, being asked for the deeds, he 
acknowledges, he has not got them, the purchaser is bound to 
farther inquiry. 

In this case Arnold, apprised, that this Plaintiff has got the title- 
deeds of Mill's estate, does not choose to go to the Plaintiff to in- 
quire, whether he has a claim upon it ; but purchases the estate from 
Mill by collusion ; but suppose it merely negligence. So much is 
the equitable title from the possession of the deeds recognized even 
at law, that, if a man, having made the deposit previously, makes a 
title accordingly only two minutes before he absconds, it is a legal 
title, and cannot be impeached ; for though the legal act was done 
in contemplation of bankruptcy, it is protected by the previous 
equitable title ; being only effect given to a title, created not in con- 
templation of bankruptcy, and, except in form, complete 
[* 123] by the deposit ^2). Therefore, * though I should make 
the decree against Arnold, even without an issue, upon 
the evidence of the res gesta, notwithstanding the denial in his an- 
swer, I rather choose to decide upon this clear principle of Law. 
Therefore an account must be taken of what is due to the Plaintiff 
by Mill ; to be paid by Arnold, who has an election to keep the 
estate, and pay the money. 

1. With respect to the established (though frequently termed the objectionable] 
doctrine of equitable mortgage, see the notes to Ex parte Comings 9 V. 115. And 
that Courts of Equity exercise considerable latitude as to givinj? particular relief 
under the prayer for general relief, see note 5 to WeymotUk v. Soyer, 1 V. 416. 

(1) Stat 21 Jac. 1, c. 19, s. 11. 

(2) That the equitable lien by possession of deeds is disapproved, and not to be 
extended, see J^rris v. Wtlkin^on, ante, vol. xii. 192, and the references in the 
note, 197. Mr. Christian (2 Christ Bank. Law, 120,^ justly remarks, that this pus- 
sage in Lord Erskine's judgment may mislead ; ana is to be understood, not that 
the creditor would have had a more benef]6ia] interest under the act done in con- 
templation of bankruptcy, but that in bankruptcy he would have had the full ben- 
efit of the deposit, as if he had the complete legal title. See Yeatts v. Gmvef, 
ante, vol. i. 280; Ex parte MUrgon, 1 Madd. 53. 
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2. Notice of a donnant inenmbniiee to one who purchaaeth for another, ia no* 
tice to the party for whom the purchase is made : Merry v. Mney, 2 Freem. 151 : 
though, as an agent cannot stand in the place of his principal, until the relation of 
principal and agent is constituted, as to all information which the agent has ac- 
qnirea previously, the principal, it has been said, (elsewhere as well as in the 
present case,) is a mere stranger : MmuUford v. ScoU, 3 Mad. 40 : but, when the 
case just cited was brought before Lord Eldon, by appeal, his lordship intimated, 
that whether notice to an attorney in one transaction shall be notice to him in a 
different transaction, must, in all cases, depend upon the circumstances:* 5. C. 
Turner, 280. To this same effect was the declaration of Sir William Grant, in 
Totdmin v. Steere^ 3 Meriv. 222. It is settled, so as not to admit question, that 
notice to a purchaser of a tenant's possession, is notice of the tenantfs whole inter- 
est affecting the purchased premises : see note 2 to Tmflor v. SUbberif 2 V. 437. 



RIDER V. KIDDER. 

[1806, Nov. 21.] 

Order for a transfer of Stock, within the Statute 36 Geo. III. c. 90, as upon a 
refusal by a party, appearing by Counsel, and admitting, that she had disobeyed 
an Order to transfer. 

Bt the Order, pronounced in this cause (i) in March 1806, the 
Defendant was ordered to transfer the stock ; and it was ordered, 
that service upon the Clerk in Court should be good service. An 
application was made by motion under the late Act of Parliament (2) 
for a transfer upon the ground, supported, by affidavit, that re- 
peated applications had been in vain ; that the Defendant cannot 
be found ; her Solicitor stating that she is resident in Scotland. 

The Attorney-General [Sir Arthur Piggoit], and Mr. PhiUimore 
appeared for the Defendant ; and admitted, that she had not made 
the transfer. 

The Solicitor General [Sir Samuel Romilly]^ in support of the 
motion, said, this was a stronger case than those specified in the Act : 
the Defendant being under an Order to transfer ; admitting in Court 
that she has not complied with that Order ; not stating any objection 
to it ; and not being amenable to process. Under these 
circumstances *she must be considered as within the des- [* 124] 
cription of the Act refusing to transfer ; and a reference 
is not necessary. 

The Lord Chancellor [Ersmne]. — When the party appears by 
Counsel, and admits, that she has not obeyed an Order to transfer 
the Stock, made so long ago as last March, it is too much to say, 
she does not refuse. What is a refusal if that is not? Under these 



(1) Reported anle^ vol. z. 960 ; zii. S03. 

^9) Stat 96 Geo. III. c. 90. See ank, vol iii. S5. 
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circumstances the Order may be made under the Act without a 
reference. 

The Order was made accordingly. 



See, anU, the notes to S. C, 10 V. 960. 



ARROWSMITH, JEr parte. 

[1806, Nov. 5, 2SL] 

Order in Bankruptcy for taxation of a Solicitor's bill for business done in Bank- 
ruptcy and otherwise. 

This Petition was presented under a Commission of Bankruptcy 
by a creditor, not the petitioning creditor ; praying an Order to tax 
the bill of a Solicitor for business done for the Petitioner under the 
Commission, and other business. 

Mr. HaUy in support of the Petition. — Your Lordship has juris* 
diction to order the taxation of these bills either under the Act of 
Parliament (I), or by the general authority over solicitors. The 
words of the Act are very large : " at Law or in Equity.'* Business, 
done in bankruptcy, is both at Law and in Equity : the Lord Chan- 
cellor in bankruptcy exercising both jurisdictions. 
[* 125] ♦ But this point has been decided : JEr parte Smith (2) ; 

in which costs were incurred merely by striking the Docket ; 
the Commission not having issued ; and it was held, that the Lord 
Chancellor, sitting in bankruptcy, had authority to make the order 
for taxation. That decision was followed upon full consideration by 
Lord Eldon ; sitting, not in bankruptcy, nor in any suit, but merely 
as Lord Chancellor, in Ex parte The Earl of Uxbridge (3). 

Mr. WethereU against the petition objected, that two of these bills 
were old bills ; which had been ratified by Acts, and the right of tax- 
ation waived. 

The Lord Chancellor [Erskine] observed, that the jurisdiction 
to tax the bills of attorneys and solicitors, as officers of the Courts, 
subsisted long before the Statute (4) ; and had been adopted in 
bankruptcy ; and made the Order (5). 

See tlie notes to ExparU Smith, 3 V.706. 



(1) Stat 2 Geo. II. c. 23, s. 22. 

(2) wMe, vol. V. 706; see tlie note, 707. 

(3) i^nie, vol. vL 425 ; see the note, 42& 

(4) Stat 2 Geo. 11. c. 23, s. 22. 



(5) Ex parte JfeslaU, 3 Ves. ^ Bea. 141 ; Ex parte J^eak, Ex parte Inman 
Buck, 111, 129 ; Beames on Costs, 330. 
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AUSTEN V. HALSEY. 
BEDFORD V. HALSEY. 

[1806, Nov. 19,24.] 

CoNSTRUCTioir of a Will, giving the real and pereonal estate to the testator'B son, 
his heirs, ezecators, &c. when he shsU attain 21, or marry before that age with 
consent : in case of his marriage under that age without consent, the real estate 
to be conveyed to him and his children in strict settlement ; remainder to the 
daughters ; and a subsequent limitation of the personal estate to the daughters, 
in case the son should not attain 21, or marry before that age with consent ; 
that the son, having nwried under 21 without consent, attaining that age be- 
came absolutely entitled to the personal estate. 

Robert Austen by his Will, dated the 26th of November, 1796, 
among other legacies, gaVe to his children Frances and ^^ , ^fsi 
* Elizabeth the sum of 3000/. a-piece, in case they attain *- ■■ 
their respective ages of 21 years : but if either should die, before she 
should attain her age of 21 years, he directed, that the legacy of her 
so dying should go to the survivor : but, if both should die before 
that age, thpn the whole should lapse, and be wholly and absolutely 
void. He desired his trustees to pay and allow such sum, as they in 
their discretion should think proper or necessary, for and towards the 
maintenance and education of his children, out of the rents and profits, 
interest, and dividends, of his real and personal estate. He gave, 
devised, and bequeathed all and every his manors, messuages, lands, 
tenements, tithes, and hereditaments, freehold, copyhold, and lease- 
hold, (not in settlement), and over which he had any power of dis- 
position, and not therein before disposed of, and also the reversion 
in fee of his estates in Surry, which are in settlement, and also all 
and every part of his personal estate of what nature or kind soever, 
not thereby before disposed of, (except his large diamond ring, his 
books, manuscripts, pictures, drawings, medals, and coins), to trus- 
tees, their heirs, executors, and administrators, in trust to convey and 
assign the same real and personal estates respectively, and all the 
savings and increase, unto his son, Henry Edmund Austen, his heirs, 
executors, and administrators, for ever, when and so soon as he 
should attain his age of 21 years, or marry before that age, by and 
with the previous consent and approbation of his guardian or guar- 
dians, or the major part of them then living : but in case he should 
marry before that age without such consent, the testator directed his 
said trustees immediately on such marriage to convey, settle, and 
assure, all and every part of his said freehold and copyhold estates to 
the use and behoof of his said son for his life ; with remainder to 
trustees to preserve contingent remainders ; remainder to his first 
and other sons ; and in default of such issue to his daugh- 
ters, * successively in tail general ; and in default of such [* 127] 
issue, or if his said son should die under the age of 21, 
without having been married, then in trust to convey all the testator's 
freehold and copyhold estates to his daughter Frances, her heirs and 
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assigns for ever, in case she should attain the aget>f 23 years, or 
marry before that time with such consent as aforesaid of her guar- 
dians or the major part of them then living : but if she should marry 
before that age without such consent, then he directed his trustees 
immediately on such said marriage, to convey, &c. to the use of 
Frances for life, with similar remainders to her sons and daughters, 
as before limited with respect to his son ; and in default of such 
issue, or in case she should die under the age of 23 years, without 
having been married, then, with similar remainders to the testator's 
daughter Elizabeth and her issue ; and in default of such issue, or in 
case she should die under the age of 23 years without having been 
married, then to the use of William Bray, his heirs and assigns for 
ever. 

The testator then, in case his said son '< should not attain the age of 
21 years or marry before that age with such consent and approba- 
tion as aforesaid " directed his trustees to convey and make over his 
said leasehold estates and all and every other part of his personal es- 
tate above devised to them, together with all the savings and accu- 
mulations, that should be made from the produce of his real and 
personal estates, as aforesaid, after the payment of legacies, and the 
purchase-money after directed, to his daughters in equal shares and 
proportions ; each such share to be an interest vested in and di- 
vided and delivered to them respectively, when and so soon as they 
should respectively attain the age of 23 years, or marry 
[* 128] * before that time with the previous consent of their guar- 
dian, &c. ; but if either of them should die before 23 years 
of age, or marry before that age without such consent, then he gave 
her part or share to her sister, if she should attain the age of 23 
years, or marry under that age with such consent and approbation 
as aforesaid ; and if neither of them attain the age of 23 years or 
marry under that age with such consent, &c., then he gave both 
such parts or shares to such grand-children of him by either of his 
daughters ; or, if there should be no such grand-child, to the person 
or persons, who should at the death of the survivor be entitled to 
the possession of his. real estates under the Will. 

The Will then, taking notice, that certain estates in Surrey, set- 
tled previously to the testator's marriage, would descend to his 
daughters, as tenants in common, in failure of his issue male, in case 
his son should die under the age of 21, without leaving issue, and 
both his daughters should be then living, gave to Elizabeth, or in 
case of her death, under 21, to the person or persons entitled to her 
share in his settled estates, the sum of 2000/. over and above the 
value of the share in the settled estates, on conveying such share to 
Frances, to be settled to such uses, or such of them as should be 
then capable of taking effect, as above declared of his unsettled es- 
tates : and, he directed that his trustees should purchase Elizabeth's 
share of the estates in settlement ; and that the purchase-money 
should be paid out of the trust-moneys then in the hands of his 
trustees under the trusts aforesaid ; and that they should place out 
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all the savings arising or to arise from the rents, issues, and produce, 
of his said real and personal estate, until his son, or eldest or only 
daughter, or some other person, should be entitled to a conveyance 
and assignment and deUvery thereof by the directions aforesaid, on 
mortgage. 

* The testator then directed, that his diamond ring and [* 129] 
all his books, manuscripts, pictures, drawings, medals, and 

coins, should be considered as heir-looms, and go with his mansion- 
house at Shalford to his children, and their issue, in manner before 
limited : provided, that no person taking an estate tail by purchase 
in the r^ estate under the limitations should be entitled to the 
absolute interest, unless he or she should attain twenty-one ; or die 
under that age, leaving issue : but if all his children should die with- 
out issue, as aforesaid, then he gave his said ring, printed books, 
pictures, and drawings, to William Bray, and all his manuscripts, 
books, medals and coins, with a few exceptions, to the British 
Museum. He committed the guardianship of his children until their 
respective ages of twenty-one to his trustees ; whom he appointed 
his executors. 

The testator at his death left issue his son and two daughters, 
mentioned in the Will, all infants. 

The bill, filed on behalf of the two infant daughters of the testa- 
tor, prayed, that the Will may be established, and the trusts carried 
into execution ; that the accounts may be taken, and the Plaintiffs' 
legacies paid ; and that, in case the personal estate should be insuf- 
ficient, the deficiency may be supplied out of the rents and profits, 
interests and dividends, of the real and personal estate, and the sav- 
ings and accumulation to arise, until the Defendant Henry Edmund 
Austen shall be entitled to the possession according to the Will ; 
and in case all the said funds shall be insufiJcient, then that the real 
estates may be declared well charged with the legacies ; and that they 
may be raised out of the real estates. 

♦ The other bill was filed by John Bedford, who had [• 130] 
married Frances Ann, one of the daughters of the testator, 

and her sister Elizabeth ; stating, that Elizabeth bad attained the 
age of twenty-one ; and that the Defendant Henry Edmund Austen 
attained the age of twenty-one on the 20th of May, 1806 ; and in 
October 1805 married without the previous consent and approbation 
of his guardians ; and praying, that a proper settlement may be 
made of the freehold and copyhold estates, according to the direc- 
tions of the Will ; and that the rights and interests, which the Plain- 
tiffs have acquired in the personal estate, and in the savings and ac- 
cumulations, which have been made from the produce of the real 
a d I er^onal estate, in consequence of the marriage of the Defendant 
Henry Edmund Austen under the age of twenty-one without consent, 
may be declared. 

The causes came on for farther directions. 

The Attorney General [Sir Arthur Piggott] for the Plaintiffs, con- 
tended, that according to the only disposition of the personal estate 
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by this Will, and upon the event of the son's marriage under the age 
of twenty-one without consent, the personal estate was given to the 
daughters, at the times, and subject to the contingencies, expressed ; 
or, if not', it was undisposed of: nothing being intended to go to the 
son in the event, that happened. 

Nov. 22d. The Decree was pronounced ; declaring, that the son, 
attaining the age of twenty-one, became absolutely entitled to the 
personal estate. 

See, ante, the notes to & C. 6 V. 475. 
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[1806, Nov. 25.] 

Bill not sustained upon the ground of fraud or mistake : the relief being in the 

nature of damages, the suoject of an Action ; and, the charges of fraud not 

being proved, -the Bill was dismissed with Costs (a). 
Relief against fraud, intended against one person, taking effect upon another ; and 
, the same principle prevails in trespass and criminal cases, [p. 132.] 
Action upon damage from a wilful, fraudulent, misrepresentation ; though by a 

person, having no privity (6), [p. 133.] 
Concurrent jurisdiction in Equity ; where the law cannot give so speedy and 

effectual relief, [p. 133.] 
Distinction of penury ; requiring two Witnesses, [p. 134.1 
Undertaking for the debt of another within the Statute of^ Frauds (c), [p. 134.] 
Specific peribrraance refused upon mistake (d), [p. 135.] 

The case, as it appeared upon this bill, was, that the Plaintiff 
was induced by a wilful and fraudulent misrepresentation by the 
Defendant of the flourishing state of a partnership concern, in which 
he was engaged, to advance the sum of 3625/. ; in order to enable 
his brother to become a partner ; which sum the Plaintiff permitted 
to remain, as part of the capital of his brother, upon the security of 
his bond. Articles were executed accordingly, dated the 31st of 
August, 1795. In 1797 the Defendant retired from the business; 
and in 1801 the partnersHip became bankrupt. The bill chained, 
that the concern was insolvent at the time of, and long before, the 
transaction with the Plaintiff, to the knowledge of the Defendant : 
and that the whole transaction was the result of a fraud and imposi- 

(fl) See ante, note (a), Evans v. Bickndl, 6 V. 174. 

(h) As to the doctrine of Pasley v. Freeman, see ante, note (el Evans v. BukneU: 
6 V. 174. 

(c) The Statute of 6 Geo. IV. ch. 14, commonly called Lord Tenterden's Act, 
extends the Statute of Frauds, by requirinfi^ a memorandum in writing, signed br 
the party to be charcfed, of representations of another's character and ability, with 
a view to give credit to him. The same provision may be found in the Revised 
Statutes of Massachusetts, cap. 74, § 9. 

(cO See mtU^ note (a), Toumshmd v. SUmgrvom, 6 V. 398. 
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tion contrived by the Defendant to enable him to withdrew. Among 
other particular instances of fraud the Plaintiif chained, that the De- 
fendant bribed the clerks to show a false balance-sheet to the Plain- 
tiff and his brother. The prayer of the bill was a declaration, that 
the Defendant ought to make satisfaction to the Plaintiff for the loss, 
incurred by him, in consequence of the fraud and imposition, prac- 
tised by the Defendant ; whereby the Plaintiff was induced to ad- 
vance the sum of 3625/. for the benefit of the partnership. 

The Lord Chancellor [Erskine], when the case was opened, 
put it upon the Plaintiff's Counsel to show, that the Court ought 
to hear the evidence ; suggesting, that this was a case for an 
action. 

*Mr. Alexander, Mr. Fonblanque, and Mr. Huddleston, [* 132] 
for the Plaintiff, relied on the case, Evam v. BickneU (1) ; 
and contended, that, if the charges of fraud were not supported by 
evidence, the bill might be sustained upon the ground of mistake. 

The Lord Chancellor [Erskine]. — If in dismissing this bill, I 
were to exclude the Plaintiff from all remedy, I should pause upon 
the decision. Though I do not mean to cripple the jurisdiction of 
this Court, yet, if the evidence came up to the charges, so as to ena- 
ble me to act upon them, I doubt extremely, whether I ought to 
make such a decree ; for this case answers the description, given by 
Mr. Richards of 'the case of Evans v. BickneU ; viz. merely an ac- 
tion for money. I do not think, that case was of that description : 
and I agree with the admirable judgment, pronounced by Lord El- 
don ; for the Defendant in that cause was a trustee ; who under very 
particular circumstances permitted the title-deeds to go out of his 
possession ; and the mortgagee was defrauded. There is no doubt, 
the Court was entitled to do what was prayed by that bill. The De- 
fendant did not mean to defraud the Plaintiff. But, if evidence had 
been produced, that he parted with the deeds for the purpose of de- 
frauding any one. Lord Bacon's maxim would apply to such a case 
of fraud, intended against one person, taking effect upon another; 
which principle prevails also in trespass and the criminal law ; as in 
the case (2) of a squib, by which, having passed through several 
hands, a person lost an eye ; and the person who first threw it, as 
the original wrong-doer, was held answerable in trespass : 
so *a stone being thrown in a street, where many people [* 133] 
are passing, which does not hit the person, at whom it 
was thrown, but kills another, against whom it was not directed. 

But in Evans v. BickneU (3) Lord Eldon appears to have felt con- 
siderable doubt, whether the parties should not be sent to Law. If 
this is a fraud, is not the Plaintiff entitled to an action upon the 
case, upon the principle of Pasley v. Freeman (4) ? With regard 
to that case a considerable difference of opinion prevails ; and some 



(1) Anit, vol. vi. J74 ; see page 178 ; Ex parU Carry 3 Yes. & Bea. 106 

(2) See &ott v. Shepiurdy i Blaok. 893. 
" JMe, vol. vi. 174. 

3 Term Rep. 51. 



(3) 
(4) 
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of the most correct judgments appear to me to have been surprised. 
My opinion upon this species of action does not concur with that of 
Lord Eldon, as expressed in the case of Evans v. BickneU ; which 
opinion, against that action, I know his Lordship constantly held in 
the Court of Common Pleas. The mistake of those, who invade 
the principle of that action, consists in this. The proposition is not, 
that, if a man asked, whether a third person may be trusted, an- 
swers, " You may trust him : he is a very honest man, and worthy 
of trust," an action will lie, if be proves otherwise. There must be 
the knowledge at the time (1). That is the sound principle ; that 
the Defendant, knowing that person to be dishonest, insolvent, and 
unworthy of trust, made the representation ; and that is the subject 
of an action, or of a bill in Equity ; where it is necessary and fit, 
that Equity should interpose the concurrent jurisdiction ; as the Law 
cannot give so speedy and effectual relief; the Court of 
[* 134] Equity ♦exercising a discretion, whether it will interfere ; 
though relief may be had at Law. As to the danger from 
a single witness, is not that sufficient for conviction of a capital 
crime ? That objection goes to the very root of the Law ; which is 
uniform in principle and practice ; with the single exception of the 
case of perjury ; as there is oath against oath (2). That case of 
Pasley v. Freeman (3) therefore stands upon the clearest principles 
of jurisprudence ; and has no connection with the Statute of 
Frauds (4) ; which applies, where one man undertakes for the debt 
of another. 

I agree, the case of Haycroft v. Creasy (5) is not within the prin- 
ciple. That case resembles this : a probable fraud ; but not evi- 
dence sufficient to support an action of that kind : which must 
stand upon plain, clear, fraud and deception, proved to the satisfac- 
tion of a Jury. If this were a case for relief, there is no want of 
privity. 

The Law gives relief in all these cases of fraud ; as in the case 
of Cousins, a sugar-baker ; who, endeavoring to prop up some per- 
sons, engaged in that trade, contracted to buy a judgment ; stipu- 
lating however for an undertaking, that there was no debt, upon 
which a Commission of Bankruptcy could be taken out. That un- 
dertaking was given : but under a Bill filed, charging, that those 
who gave it, knew at the time, that there was a petitioning creditor's 
debt, an issue was directed ; which was twice tried ; and the fraud 

(1) The Lord Chancellor throughout the judgment in Evans v. BickneU con- 
siders the action in Pasley v. FVeeman as maintained upon the ground of fraud and 
deceit in the Defendant, and damage to the Plaintiff. See particularly page 182. 
The objection to the legal jurisdiction is, that a Court of Lav has no means of 
giving the Defendant that protection, which a Court of Equity, administering this 
relief upon equitable principles, secures to him. See anttj vol. vi. 185, and the 
note. 

(2) 10 Mod. 194, 5. 

(3) 3 Term Rep. 51. 

(4) Stat 29 Ch. H. c. 3. 

(5) 2 East, 92. 
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was established by the verdict. I do not say, there are not many 
cases, in which a Court of Equity ought to give relief; 
♦and the case of Evans v. Bicknell (1) is one instance. [* 135] 
But this is not that sort of case, upon the evidence ; and, 
if I am mistaken as to the efiect of it, the Plaintiff may bring an ac- 
tion. There are cases certainly of mistake ; that upon that ground, this 
Court would not compel the specific execution of a contract (2) ; 
but, where the party can have an action, I will not give this relief 
upon that ground. 

The Solicitor General^ for the Defendant, pressed for Costs, on 
account of the particular charges of fraud, which were not sup- 
ported by evidence ; and the Bill was on that ground dismissed with 
Coats. 

1. Iir Ex parte Broomt, in the matter of Hooper^ 1 Rose, 69, the petitioner 
Broome, upon the fraudulent representation of Hooper as to the profits of his busi- 
ness, had advanced a large premium for admission into a share of the concern ; on 
discovery of the fraud, he filed a bill for an account, praying also to have tiie part- 
nership declared void, and that a receiver might be appointed : upon motion in the 
«aii#e, a receiver was appointed: but Hooper subsequently becoming bankrupt, the 
petition of Broome to be admitted to prove under the commission was refused ; 
for it was held, that although, as against Hooper there might be an equity for 
Broome to say he never was a partner, yet it would be extremely difficult to set 
up this equity as a^aiiist third persons : he was allowed, however, to enter a claim 
for the amount of his demand, but not to prove with the separate creditors. The 
circumstances of the principal case are certainly distinguishable in some respects, 
from those alleged in Ex parte Broome ; and though, in the last-named case, a 
bill was sustained on the ground of fraud, the relief there prayed was not merely 
satisfaction for money advanced, but the prayer was extended to other relief, of a 
nature which a Court of Equity alone could give. And that, in cases where the 
law cannot give an equally effectual remedy, or where wilful and fraudulent mis- 
representation has been practised, Courts of Equity have, at all events, a concur- 
rent iurisdiction, see, omie, notes 1, 2, 3, 4, to Evans v. Bicknell^ 6 V. 174. As to 
the different legal consequences as well as the moral distinction between a fraud- 
ulent and an erroneous representation, see note 3 to ^inslie v. MttUycoit, 9 V. 13. 

2. That mistake as well as fraud may be a sufficient ground for a Court of 
Equity to refuse its aid to enforce a specific performance, see note 2 to Calverly v. 
ffiUiams, 1 V. 210, with note ^ to The Marqtds of Toumshend v. Stangroom^ 6 V. 
328. And, as to the evidence required to establish the facts of surprise or mistake, 
as a foundation for equitable relief, see notes 7, 8, to the same last-cited case. 

(1) ^U, vol. vi. 174. 

(2) Ante^ 7^ Marquis of Totcnshend v. Stangroom, vol. vi. 328 ; Morilock v. 
BuUer, x. 292. 
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BANNER V. LOWE. 

[1806, Nov. 2a] 

Apportionment of interest upon a Bond, according to the general rule, as accru- 
ing de die in diem^ not as dividend, or rent, not provided for by the Statute, is 
not prevented by the condition, reserving it by equal half-yearly payments (a). 

This cause coming on for farther directions, a question was made, 
whether the interest upon a bond debt was to be apportioned. The 
bond was taken by the testator for 90007., the consideration for the 
sale of an estate: the condition reserving the interest to, himself 
and his wife jointly, to be paid by equal half-yearly payments. 

Mr. Fonblanque, for the Administrator of the Testator's Widow, 
a Defendant, claimed an apportionment of the interest of the bond, 
as accruing, de die in diem. 

Mr. Richards and Mr. Alexander, for the Residuary Legatees, 

distinguished this from the common case of apportion- 

[* 136] * ment by the particular times of payment, specified by 

the condition ; comparing it to the case of money in the 

funds, and rent not provided for by the Act of Parliament (]), as 

not being due de die in diem. 

The Lord Chancellor [Erskine]. — Upon this subject of appor- 
tionment the Legislature was forced to interfere in the instance of 
rent ; and Equity has .provided for other cases. I shall not con- 
sider this as taken out of the general rule upon so nice a distinc- 
tion. This condition is expressed as in every mortgage and money 
bond (2). 

The apportionment was therefore directed. Mr. F<mblanque men- 
tioned the case o{ Edwards v. The Countess of Warwick (3). 

With respect to the apportionment of interest, and annuities, see, anic, note 3 
to Lady ShnfUshury v. Jhrrowsmith^ 4 V. 66 ; and, as to apportionment of rent, see 
note 2 to HduMns v. KeUy, 8 V. 308. 
— . » 

(a) See 1 Story, £q. Jur. § 479. 

(1) Stat 11 Geo. 11. c. 19, s. 15. 

(2) See Parstow v. Dearlove, 4 East, 438 ; and 1 Swanst 349, note to Ex parte 
Smyth. 

(3) 2 P. Will. 171 ; see page 176. 
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WRIGHT V. PROUD. 
[1806, Nov. 24, 25, 26.] 

Deed set aside, as obtained by fraud, and undue influence by a keeper of a house 

for lunatics from a person under his care ; as within the general principle aris- 
• ing from the relation of Guardian and Ward, Attorney and Client, &c. (a). 
Transaction, appearing to have grown out of the influence from the relation of 

Guardian and Ward, set aside ; though all accounts had been settled, and the 

relation had ceased, [p. 138.] 
Independent of fraud an Attorney shall not take a gift from his client, while the 

relation subsists, [p. 138.] 

The object of this Bill was to set aside a Deed*, as having been 
obtained by fraud, and under undue influence from the Plaintiff and 
Lapworth Mills, deceased, by the Defendants. The effect of the 
deed as to Mills was a conveyance of his whole property in favor of 
the Defendant Proud, and bis daughter ; Proud being at the time 
the keeper of a house for the reception of lunatics ; in which Mills 
was for many years a patient ; having been in that unhappy situa- 
tion from his childhood : but, according to the representation of the 
Defendants, he had recovered ; and was at the time the transac- 
tion took place resident in the house, not as a patient, but 
as a boarder, from choice ; and proposed * in this way to [* 137] 
remunerate the kindness, with which he had been treated. 
With respect' to the Plaintiff, the deed was impeached as a direct 
fraud, \inder the circumstances ; being prepared by the Defendant's 
attorney; the Plaintiff's interest being falsely recited, either by 
fraud or mistake : and the effect being to make him purchase what 
was his own already. 

The Solicitor General [Sir Samuel RomiUy], and Mr. Hart, for 
the Plaintiff, insisted upon the particular circumstances of this case, 
appearing in evidence, and upon the face of the deed, as establish- 
ing, that it was improperly obtained ; but chiefly relied upon the 
general principle, that a Court of Equity would not permit a deed, 
made under such circumstances in favor of the keeper of a mad- 
house, to stand ; admitting, that no such case could be produced ; 
but insisting, that the case of Guardian and Ward (1) was much 
weaker ; upon which point it has been held, that under no circum- 
stances can a guardian take a conveyance from his ward, while the 

(a) See ante, note (a), JVeunnan v. Paynt, 2 V. 199. 

As to the jealousy with which Courts of Equity regard transactions of this 
nature, see 1 Metcalf & Perkins, Dig. Att 6l ( lient, viii. pi. 369, ei seq, ; Rose v. 
Mifnott, 7 Yerger, 30 ; Berrien v. MeLtme, 1 Hoff. Ch. 421 ; Starr v. Vandtrhejfden, 
9 Johns. 253 ; MiUa v. Ervin, 1 M'Cord, Ch. 524 ; note (a), WhkkcoU v. Lawrence, 
3 V. 740. 

(1) Duke of Hamilton v. Lord Mohun, 1 P. Will. 118; Mr. Cox's note, 119; 
Hatch V. Hatch, ante, vol. ix. 292 ; yVantes v. Corrock, the case of a Servant, 182; 
Hugvenin v. Baseleij, post, vol. xiv^ 278, the case of a Clergyman ; and the cases 
of Attorney and Client, JVetrman v. Payne, 4 Bro. C. C. §50 ; ante, vol. ii. 199 ; 
and the note, 204. Upon fraud and confirmation generally, see Cro^oe v. BaUard^ 
vol. i. 215 ; and the note, 221. 
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relation subsists, until the accounts are settled, and the ward is en- 
tirely removed from the influence of the guardian ; though such a 
transaction, when the relation has completely ceased, all accounts 
settled, and no control subsisting, may stand. This has been car- 
ried so far, that a conveyance to a brother by an orphan, living with 
him, as one of his family, though no particular fraud appeared, 
was set aside upon the relation, enabling him to exert an undue in- 
fluence n). 

Mr. Alexander, Mr. Fonblanque, and Mr. Lewisy for the Defend- 
ants. 
[* 138] * The Lord Chancellor [Erskine]. — The principle, 
upon which a transaction is set aside upon the relation be- 
tween the parties, as between Guardian and Ward, has been ex- 
tended to the case, where all accounts were previously settled ; and 
the connection was at an end: the transaction appearing to have 
grown out of the influence, arising from the relation. 

In Lady Sanderson^s Case (2) all these cases were considered ; 
and Lord Hardwicke would not permit the transaction to stand, 
even after the relation had ceased ; as it took place under undue 
influence. So independent of all fraud, an attorney shall not take 
a gift from his client, while the relation subsists ; though the trans- 
action may be, not only free from fraud, but the most moral in its 
nature. The judgment in Wells v. Mxddhton (3) went wholly be- 
side any thing, that could aflect moral character. 

This case appears under very remarkable circumstances. Suppose, 
this person not to have been a patient in the house, but at large, 
and capable of transacting his own aflairs : yet employing an attor- 
ney, recommended by the person, who was to take the benefit of 
the transactimi, that attorney receiving the deeds,- taking them with 
him for inspection, and then making this deed, reciting, that this 
Plaintifi* took an interest quite diflerent, and much less than he bad 
a right to enjoy, if there were no more in the case, the 
[* 139] transaction ** could not have stood against this Plaintifi*; 
who was clearly over-reached himself; and was made the 
instrument of over-reaching another in the course of the same trans- 
action. 

But upon the other ground it is impossible to permit this transac- 
tion to stand. Upon the evidence this person was from his birth of 
a diseased intellect, and attempted to destroy himself, when a boy. 
He was carried to the house of the Defendant ; and was, I believe, 
kindly treated. If he had been a man, who could go out of the 
house, when he pleased, and deal with his own property, as he 
pleased, if he had remained there as a patient, instead of a boarder, 
this gift could not have stood a moment. Then what is the eflfect 
of the deed ? It places him in the condition of an absolute lunatic. 

H) Origin V. Dt VeuiOe, 3 Wood. App. 16; 3 P. Will. 131 ; Mr. Cox's note. 

(2) Sanderson v. Closse^ cited ante^ vol. xiL 372; in Morse v. Royal ; ante^ JVe»- 
man v. Payne, ii. 199 ; and the note, 204. 

(3) Cited ante, vol. ix. 294, in Hatch v. Hateh ; xii. 272, in Morse v. Pmfal 
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It shows him to be in that situation, in which, if he was placed in it 
by the evidence, the deed could not stand an instant. The moment 
the deed was executed he was subject to the control of the house: 
much more than if he was there from the effect of indisposition ; as 
in that case, if he should recover, he would be delivered from that 
situation. But under these circumstances, he could not be deliver- 
ed : his property being transferred to these persons : not even a life- 
rent remaining to him. He seems to have been sensible of the 
.kindness of this family; which he proposed to remunerate: but 
what he proposed, according to the evidence, was to remunerate 
them at his death. But the effect of this deed was, that he was in 
the condition of a lunatic : his income, upon the declaration of the 
Defendant, to be doled out to him ; and he was to be fed and 
clothed, as they pleased. This deed must therefore be declared 
fraudulent and void. 

See, on/e, the references given in notes 2, 3, 4, to Hugumin v. BaaeUjf^ 13 V. 
10.5, and in note 2 to Mwman v. Paynt^ 2 V. 199, with respect to the extreme 
difficulty which will always be foand in sustaining any transaction, which is open 
to the slightest suspicion that it may, possibly, have grown out of an abuse of con- 
fidence or undue influence. 



VOL. xni. 



140 TOWLES v. TOUNG. [1806. 

VOWLES V. YOUNG. 
[1806, Nov. 25, 27.] 

lit the case of pedigree hearsay evidence of declarations by the husband as to his 
wife's legitimacy, admissible, as well as those of relations by blood. 

Upon pedigree slight evidence sufficient ; as reputation (a) ; and a forgery estab- 
lished is not decisive ; but weighs considerably against the party producing iL 

Evidence of pedigree by declarations of heads of families upon inquisitions po$l 
ifioWem, [p. IAS.] 

Husband and wife cannot give evidence for or against each other (6), [p. 144.] 

Inscriptions upon tombstones, and engravings on rings, evidence of pedigree (c), 
[p. 144.1 

Hearsay of Relations admitted to prove consanguinity, and without the correct- 
ness, required upon other facts. The degree therefore is not required. But, 
the principle being interest, tlie opinion of the neighborhood will not do (dl 
[p. 147.] 

An issue having been directed under a bill of redemption, the 
Plaintifis claiming as co-heirs at law, upon the trial before Baron 
Graham at the^ Assizes, a verdict was found for the PlaintiiT. 

A motion was made for a new trial, upon two grounds : Ist, that 
the Judge had improperly rejected the evidence of Thomas Roberts ; 
that he had heard Samuel Noble, the husband of Iilary Noble, 
say, she was illegitimate : 2dly, that the evidence, produced by the 
Plaintiffs, one part of which, an entry in a register, was admitted to 
be a forgery throughout, was not sufficient to sustain the verdict. 

The Solicitor General [Sir Samuel Romilly] and Mr. Hart^ in 
support of the motion observed, that, the first point was a question 
rather of construction jthan of law ; viz. whether the husband is to 
be considered for this purpose as a part of the wife's family ; and 
contended, that, as the declarations of any person, connected with 
the family of the person, from whom the pedigree is deduced, are 
clearly to be admitted, declarations by the husband ought to be re- 
ceived in preference to those of a first or second cousin. 

Upon the second point — ^This is, not a mere trial of a fact, but 
an issue, directed to satisfy the conscience of the Court ; who will 
not be satisfied by a verdict with very slight evidence on one side, 

(a) It is frequently said, that general reputation is admissible to prove the fact 
of marriage, even in ordinary cases, where pedigree is not in question. 1 Greenl. 
Ev. § 107 ; Evans v. Morgan^ 2 C. & J. 453 ; Hmnmitk v. Bronson, 5 Day, 290, 
293\ In re Taylor, 9 Paige, 611. 

(h) 1 Greenl. Ev. § 334 ; Slein v. Botmnan, 13 Peters, 223; 2 Kent, Com. 179, 
180 ; CommonweaUh v. Marsh, 10 Pick. 57 ; Rohbins v. Kxng, 2 Leigh, 142 ; 
Snyder v. Snyder, 6 Bin. 488 ; Corse v. Patterson, 6 Har. & Johns. 15a So is the 
law of Scotland. Alison's Practice, 461. 

(c) 1 Greenl. Ev. § 105. 

(d) The rule of admission is restricted to the declarations of deceased persons, 
who were related by blood or marriage to the person, and, therefore, interested in 
the succession in question. 1 Greenl. Ev. § 103; Johnson v. Lawson, 2 Bing. 86; 
Markton v. JlUtomty General, 2 Russ. &. M. 147, 156; Crease v. Barrett, 1 Cromp. 
Mees. & Ros. 919, 928 ; JtweU v. Jeioell, 1 Howard, S. C. 231 ; 5'. C. 17 Peters, 
213 ; Jackson v. Browne, 18 Johns. 37 ; Chapman v. Chapman, 2 Conn. 847 ; 
Waldron v. Tu^e, 4 N. H. 371 ; Cowen & Hill's note, 466, to 1 Phil. Ev. 240. 



1806.] TOWLES 0. TO0NG. al40 

and none on the other. The Plaintiffs cannot determine, that they 
will not again produce the forged Register. All the evi- 
dence, * material to the issue, ought to be produced ; and [* 141] 
upon a new trial, the Court may order them to produce it ; 
as in the late case of Pemberton v. Pemheriouy upon an issue, '^ De- 
visavit vel non" a witness, produced by the heirs at law, proved a 
great deal against them ; and upon the application for a new trial, 
they were ordered to produce that witness again. 

Serjeant Lens, Mr. Richards^ Mr. Burroughs and Mr. HeaM, in 
support of the verdict. — ^The general rule, that declarations by any 
person, connected with the family, are to be received, is admitted. 
But the effect of the guarded manner, in which the question was put 
to this witness upon the trial, is, Itiat the husband must be consider- 
ed as a mere stranger ; and therefore within the rule as laid down 
by Lord Kenyon, and always acted upon, that declarations by a 
mere stranger to the family cannot be received. When this ques- 
tion was asked, it was put to the Counsel to say, whether they in- 
tended to follow it up by another question, whether the husband had 
this information from his wife during her coverture ; and as they 
declined to put that question, the evidence is reduced to the decla- 
ration of a stranger. The ground of the exception to the general 
rule against admitting hearsay evidence is convenience ; for the pur- 
pose of proving pedigrees by the declarations of persons, connected 
as different branches of the same family. If a husband cannot be 
personally examined for or against his wife, why should any decla- 
ration by him be received for the purpose of bastardizing her ? The 
question put to this witness was general ; whether he had ever heard 
this declaration from the husband ; not confining it to the period of 
coverture. 

* The Solicitor General [Sir Samuel Romilly], in re- [* 142] 
ply. — The foundation of this evidence is tradition, collect- 
ed from declarations at different times as to the fact of legitimacy 
by a person, a part of the family. The possibility, that the declara- 
tion might have been made, after the coverture had ceased, forms no 
objection ; credit being given to the declaration on the ground, that 
the information was received, while the relation subsisted. If the 
husband had left his family, and gone to a foreign country, evidence 
of his declaration subsequent to that time, would be received. The 
governing principle is, that the exact period, when the information 
was received, cannot be ascertained. The rule, that a husband and 
wife cannot give evidence for or against each other, cannot apply 
after the death of the wife. The principle of that rule is the inter- 
est either of them must feel in favor of the interest of the other : or 
the danger of discord in the family ; if either is produced against 
the interest of the other. Consider the extent of that objection. It 
would reach the husband himself; if produced personally as a wit- 
ness to prove the declarations of his wife or her father. Th§ at- 
tempt to distinguish the husband from the family for this purpose 
was never before made; and is most unreasonable. Evidence of 
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declarations by a woman, that her third cousins, once removed, were 
her nearest kin, have been admitted ; and can the husband's decla- 
rations as to the legitimacy of his wife be refused ; a point certain- 
ly of some importance to him ; if the stigma is considered ? This 
evidence therefore must be received ; especially in such a case ; a 
woman having very little property, merely this equity of redemp- 
tion. 
[* 143] *The Lord Chancellor [Erskine]. — ^Two questions 
arise upon this application for a new trial : 1st, Whether 
Roberts ought to have been received to say, that he had heard Sam- 
uel Noble declare, his wife Mary Noble was illegitimate : 2dly, If 
the Judge was right in rejecting that evidence, the only point being 
as to her legitimacy, whether ther^was evidence sufficient to sustain 
the verdict in favor of her. 

The first of these questions is merely of very considerable mo- 
ment. Courts of Law are obliged in cases of this kind to depart 
from the ordinary rules of evidence ; as it would be impossible to 
establish descents according to the strict rules, by which contracts 
are established, and subjects of property regulated ; requiring the 
facts from the mouth of the witness, who has the knowledge of them. 
In cases of pedigree therefore recourse is had to a secondary sort of 
evidence : the best the nature of the subject will admit ; establishing 
the descent from the only sources, that can be had. Perhaps, while 
the feudal tenures prevailed, with the ancient inquisitions, as inqui- 
sitions post mortem, opportunities of establishing descents were af- 
forded, much superior even to the modern means by the register of 
births and baptisms. The heads of families upon those occasions 
made solemn declarations ; which were matter of record ; and threw 
a great light upon questions of inheritance. 

If the declaration of the husband is not to be received to prove 
the legitimacy or illegitimacy of his wife, as a distant relation might, 
which seems to be contended, the extent of that proposition must be 
considered. Suppose, the question were, whether she was the 
daughter of A. or B. ; his evidence might equally 
[* 144] *be rejected upon the question, whether she descended 
from one stock or another : yet, as far as hearsay is evidence 
of any thing within the knowledge of a man, no niian can be suppos- 
ed ignorant of the reputation of the descent of his wife ; and, the 
Law, admitting probability upon such a subject, always receives rep- 
utation of descent. It is not necessary to trace her from her 
birth. If the reputation of descent is evidence, and it may be es- 
tablished by a relation, however distant, the subject deserves consid- 
eration with reference to the person, who has the best means of 
knowing the fact. I admit the rule of evidence, and the reason of 
it, as between husband and wife. They are considered as one per- 
son ; and the very foundation of society would be shaken, if that 
exception had not been made. But it must be considered, whether 
that can extend to mere collateral declarations of this kind, 'where 
there is no interest in the husband. The objection roust go the 
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length of extinguishing the husband's evidence altogether, up to the 
point I mentioned ; whether the wife descended from one stock or 
another ; though the husband must be supposed to have a more in- 
timate knowledge upon that subject than a distant relation. 

Upon questions of pedigree inscriptions upon tombstones are ad- 
mitted ; as it must be supposed, the relations of the family would 
not permit an inscription without foundation to remain. So engrav- 
ings upon rings are admitted ; upon the presumption, that a person 
would not wear a ring with an error upon it (1). I take this ques- 
tion with the qualification, that has been stated ; not, whether the 
husband had heard the fact from any of his wife's relations, but, 
whether he knew it : viz. whether he had such knowledge as is nec- 
essary to establish that kind of fact. 

*The second question contains nothing new ; and, ex- [* 145] 
cept from one circumstance, my opinion would be in 
favor of the Plaintiffs. Upon the rule, " Stabit presumptio donee 
probetur in contrarium,^^ actual marriage being proved, reputation is 
sufficient : legitimacy is to be presumed ; and the proof thrown on 
the other side. The evidence, especially in the case of obscure fam- 
ilies, must be very slight ; for, if the party is legitimate., the question 
is never made : nothing is said upon it. If this Register therefore 
was out of the question, the evidence would have been sufficient : 
otherwise the proof of such facts would be extremely difficult. But, 
with reference to the circumstance, to which I have alluded, Lord 
Mansfield had this subject under his consideration ; and different 
opinions have been given upon the point. 

Two cases have occurred in the House of Lords. In the Douglas 
cause every branch of the written evidence, that went to establish 
the descent of Lady Jane Douglas, was known to be manufactured 
by Sir John Stuart ; who, having neglected to secure evidence of 
birth, had recourse to those feigned letters, as they were called, in 
support of his son's legitimacy ; and that was considered both by 
Lord Mansfield and Lord Camden, as not throwing any obstacle in 
the way. In the more recent case of Lord Anglesea there was the 
certificate of the marrriage ; and the hand of the clergyman was 
proved. Lord Anglesea lived with the lady ; and upon his death- 
bed, receiving the Sacrament, as well as at other times, declared, he 
was so married ; and Lord Valentia was the legitimate son of that 
marriage. When that case was before the House of Lords, a similar 
suspicion of forgery arose, as in this instance, that the eye could 
detect : but not, as in this instance, a forgery of the whole entry, 
interpolated : the clergyman's hand being established in 
that case ; and the * suspicion fell only upon the signature [* 146] 
of one of the two witnesses. Lord Mansfield said, << Truth 
does not require the aid of forgery : if the marriage was real, they 
might have come forward with the evidence belonging to it ; " and 
judgment was given against Lord Valentia. These two great cases 

(1) Post, 514 ; fVhUeloeke v. Baker. 



146 VOWLES V. YOUNG. [1806. 

stand in opposition to each other (1). In the former an instance 
was cited by Lord Mansfield of a lady, who, being accused of the 
murder of her sister, desired time ; and procured another to person- 
ate her : but, that being discovered, the person accused was execut- 
ed ; and afterwards her sister appeared. 

The conclusion is, that it cannot be said, as a forgery appears, 
the fact is not to be established, swear it who will ; as Lord Mans- 
field said in the latter of those two cases in the House of Lords. A 
rule is not to be laid down either way : but every case must depend 
upon its own circumstances. Forgery is always an object of sus- 
picion ; but the effect is not such, that it may not be over-borne by 
testimony. It seems to be admitted, that this is a forgery. The 
Jury could not have been surprised : the Judge having mentioned 
his opinion ; that it was to weigh, and against the party producing it. 

Nov. 26th. The Lord Chancellor [Erskine]. — ^I continue of 
the opinion I expressed. In a case of pedigree, upon which remote 
and slight evidence must be allowed effect, had not this fabricated 
entry in the Register appeared, I should have thought the evidence 
quite sufficient to support the Plaintiff's case. The effect of that 
fabrication is for the consideration of the Jury ; and my opinion is, 

that the effect ought to be very strong. 
[* 147] * But upon the other part of the case, my opinion is, 

that the Judge has given too narrow a construction " to 
the family " of the person, whose descent or legitimacy is to be 
established. I have been concerned in many cases, where it was 
necessary to deduce pedigrees from very remote times ; particularly 
before the establishment of Registers ; when resort was had to In- 
quisitions, post mortem ; and the consequence would have been most 
dangerous, if the evidence of the head of the family had been ex- 
cluded ; which might cause a great chasm. The Law resorts to 
hearsay of relations \ipon the principle of interest in the person, from 
whom the descent is to be made out ; and it is not necessary, that 
evidence of consanguinity should have the correctness, required as 
to other facts. If a person says, another is his relation or next of 
kin, it is not necessary to state, how the consanguinity exists. It is 
sufficient, that he says, A. is his relation, without stating the particu- 
lar degree ; which perhaps he could not tell, if asked. But it is 
evidence from the interest of that person in knowing the connections 
of the family. Therefore the opinion of the neighborhood of what 
passed among aquaintance will not do (2). 

Consider then, whether the knowledge of the husbancj as to the 
legitimacy of his wife, is not likely to be more intimate, and his in-> 
terest stronger, than that of any relation, however near in blood. 

(1) PoH, vol. xvi. 70. 

(2) Post, HlvUdocke v. Baker, 511 ; Walkir v. mn^fidd, vol. xviii. 443. An 
interest in parties, whose declarations form the reputation, which would disqualify 
them, if living, as witnesses, is no objection to this evidence : Mosdey v. Davies, 
11 PrL 162. 

VOL. XIII. 7* 
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First, if she has an estate tail, he is tenant by the courtesy. Has he 
not an interest in knowing her legitimacy : his expectation depend- 
ing- upon it ? So, as to personal estate, he is entitled to all, that 
comes to her. Is not that a strong interest ? The honor of the 
husband and family are also connected-with it. The principle, upon 
which this direction was given, that the husband is not to be con- 
sidered one of the family for this purpose, and cannot 
♦ speak as to her legitimacy, either for or against it except [* 148] 
by hearsay from one of the family, must determine also, 
that he could not be admitted to say, whether she is of one family 
or another. I am very apprehensive of the consequences of that. 
What weight this evidence is to have is another consideration. The 
husband might be separated from her : or might wish to disparage 
her. How much or how little weight it ought to have will be the 
subject of consideration at the trial. Here we are upon the ques- 
tion, whether it is to be admitted, or not : and upon that point I 
think there must be a new trial. 

See, anUy the notes to 5. C. 9 V. 172. 



CROSBIE V. M'DOUAL. 
[1806, Nov. 26, 27.] 

DiSTiNCTioir between a mere voluntary promise, nudum pactum, that will not 
maintain an Action, and a promise upon the faith of which another does some 
act ; as entering into engagements, or paying money; forming a consideration, 
that will support an action ; and therefore establish a debt against assets (a). 

Bailee, though without consideration, accepting the office, bound throughout : for 
instance, by a direction to insure, [p. 158.] 

The Master's Report in this cause stated, that the Defendant 
Margaret Carmichael had brought before him a state of facts, and a 
charge verified by the affidavits of David Barclay, Stephen Riley, 
and herself; stating, that the testator William Crosbie by a codicil, 
dated the 29th of May, 1790, gave to her by the name of Mrs. Mar- 
garet Carr, which she then used, an annuity of 300/. for her life, 
with a legacy of 10002. ; and soon after he had executed that codicil 
informed her of his having made that bequest for her benefit ; and, 
at the same time expressed to her his determination of purchasing a 
house for her ; declaring, that the reason he did so was, that she 
might have a house free of expense, without taking any thing from 
the annuity or legacy he had left her ; because he did not think, 
they would support her, as he could wish, without she had a house 
rent-free. 

(a) W. W. Story, Contracts, § 130, 131, 132 ; ante, note (a), Eden v. Smiih, 5 V. 
341. 
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The Master also found, that, after the testator had so ex- 
pressed himself, he made it his business when in London, to 
look at different houses, and stated to the Defendant the •par- 
ticulars^ and his objections to the houses he had seen ; and, not 
being able to find a iiouse for the Defendant to hia satisfaction, in 
the beginning of March 1795 he gave directions to Stephen Riley, 
his upholsterer, to look out for a house for her ; who at last informed 
the testator and Mrs. Carmichael of one in High Street Mary-le-bone. 
The testator with Mrs. Carmichael, went to see it ; and highly ap- 
proving it, he gave Riley directions to treat ; and after several con- 
ferences with the owner, the Defendant Carmichael and the testator, 
respecting the terms, to the whole of which the testator was privy, 
Riley «agreed for the purchase at the sum of 1000/. The testator 
approved the price ; but told Riley, it would not be convenient for 
him to pay the whole money down, as he was then about buying a 
house for himself, and therefore Riley must agree for payment of 
part down, and the rest by instalments ; in consequence of which 
Riley concluded the treaty ; and being asked by the testator, if he 
had settled the business, informed him, that he had agreed for the 
purchase for 1000/. : 2002. to be paid down, and the remaining 
800/. by yearly instalments of 2001. each, until the whole was 
discharged ; to which the testator replied, " That will suit me very 
well." 

The testator informed Mrs. Carmichael of the purchase ; saying, 
he much approved the terms ; and that he had in consequence given 
directions to Riley to <:onclude it ; and hoped, she also approved 
what had been done. 

The Master farther found, that pursuant to the directions of the 
testator an agreement, dated the 30th of March, 1795, was 
[* 150] * prepared, between Brown, the owner of the house, and the 
Defendant Mrs. Carmichael ; which was made in her name 
by the particular desire of the testator ; by which Brown agreed to 
sell the house to her for 1000/. : 200/. to be paid down at the exe- 
cution ; and a mortgage to be made to Brown for the remaining 800/. : 
200/. to be paid annually, with an option of paying off the whole 
within four years. That agreement was signed by the Defendant 
Margaret Carmichael and Brown, in the presence of Riley ; who 
witnessed it; and afterwards was shown to the testator; who expressed 
his approbation ; and gave Margaret Carmichael 200/. for the pur- 
pose of paying that sum to Brown ; and which was accordingly paid 
to him ; and upon that payment possession was delivered. The 
testator desired Mrs. Carmichael to go to the house, and gave direc- 
tions for repairs and improvements ; and he went himsSlf ; again 
looked over it ; and gave directions for several additional improve- 
ments, and chose the paper : for the whole of which, as well as for 
the repairs, ordered by Mrs. Carmichael, he paid before his decease. 
Besides the 200/. on executing the agreement, he paid the first and 
second instalments of the remaining 800/. ; having previously desired 
Mrs. Carmichael to remind him at the time the next instalments be- 



1806.] CROSBIK V. m'doual. 150 

came due ; which she did ; and, in consequence thereof, he gave 
her the money to pay them ; and previous to the second payment 
she wrote to him, who was then at Portsmouth, reminding him of it, 
and in answer by letter to her, dated the 25th of June, 1797, he 
wrote, as follows : 

<< In regard to the money for your house, I desire you will write a 
note to Mr. Brown ; and assure him, he shall have his 200/. before 
Christmas ; for I will make a point that you shall have it ; 
as I ^ wont let your credit be called into question. You [* 151] 
may tell him not to give himself any further trouble about 
it ; for he may get it when he least expects it." 

By another letter to Mrs. Carmichael, dated the 26th of June, the 
testator says, << Now remember you must send to Mr. Brown to let 
him know, that to a certainty his money will be paid before Christ- 
mas ; and in consequence of such determination the testator did pay 
such second instalment of 200/. to the Defendant Margaret Carmi- 
chael before Christmas ; which she paid to Brown. 

By another letter, received by Margaret Carmichael from the tes- 
tator, dated the 2l8t of May, 1798, he wrote thus: << Pray, when do 
you pay the other 200/. for your house ?" in answer to which, she 
by letter informed him, that it did not become due until Christmas 
next : but the testator died on the 16th of June, 1798. 

The Defendant Margaret Carmichael stated, that, had not the tes- 
tator promised and engaged to purchase for her, and pay for, the 
house, independent of any benefit he might intend her to take under 
his Will, she would not on any account have entered into or con- 
cluded the treaty for the purchase ; as notwithstanding she was in- 
formed of the bequest to her, she was perfectly convinced, she was 
not able to complete such purchase : nor would have thought it pru- 
dent to have engaged to pay for the house, even after the testator's 
decease, out of the property he had left her. 

The Master farther found, by the affidavit of Riley, that from the 
several interviews and conversations he had at diflerent 
* times with the testator relative to the house, the depon- [* 152] 
ent is perfectly satisfied, it was the testator's intention to 
pay for it, and to give it to Margaret Carmichael ; and that he held 
himself bound to complete the purchase ; and would certainly have 
done so, if he had lived. The testator also repeatedly declared to 
David Barclay, a major in the army, in habits of intimacy with him 
for several years, that it was his intention to purchase a house for 
Margaret Carmichael ; that she might have a comfortable dwelling 
in case of any accident happening to him ; and Major Barclay in 
1795, at*the request of the testator, went with him, and looked at 
several houses with the intention, as expressed by the testator, of 
purchasing one for h^r ; and sometime afterwards he informed Bar- 
clay, he had purchased for her a house in High Street, and he was 
to pay the price by instalments ; and that he meant to furnish the 
house for her ; and from these and other circumstances, and from 
the great regard and esteem Barclay had repeatedly heard the testa- 
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tor express for Margaret Carmichael, Barclay stated his convictioD of 
the testator's intention to leave her in the right and possession of a 
complete furnished house, unincumbered. 

The Master certified, that he found from all the circumstances, 
that the purchase of this house for the benefit of Mrs. Carmichael 
was solely the purchase of the testator ; and considering the pur- 
chase by the subsequent instalments as completely carried into effect, 
the two last instalments having been left unpaid at his death merely 
for his convenience, it appeared to the Master, that Mrs. Carmichael 
had in equity a right to have the purchase, so made for her benefit by 
the testator in his life, perfected by his representatives ; as 
[* 153 J with respect to her the gift was completed in his life ; * and 
could not be rendered incomplete by the accidental cir- 
cumstance of his death, before the two last instalments became due. 
The Master therefore allowed the charge qf 400L 

To the Report, as allowing that charge, an Exception was taken. 

The Atiomey-General [Sir Arthur Piggott], and Mr. Leach, in 
support of the Exception. — Mrs. Carmichael cannot be considered 
as a creditor. The testator certainly had the intention to give her 
this house. She has had the benefit of so much of that intention as 
was executed during his life ; but as to what remained unexecuted 
at his death, she could claim only under his Will ; if he meant to 
leave her the money, which she had contracted to pay for the house. 
This transaction, as far as it went, was an act of pure benevolence 
by the testator. So much of the money as became due in his life 
was an actual gift by him. He would not himself enter into the 
contract for this house; but chose, that the deeds should be between 
Mrs Carmichael and the owner of the house ; and, that she should 
covenant in the mortgage-deed with him. Here is no contract be- 
tween her and the testator, whence debt could arise ; but mere in- 
tention to give, not completed by actual gift ; though probably, if he 
had lived, he would have completed it. As a cieditor, she must 
stand upon contract ; which cannot arise out of disappointed expec- 
tation. This is a legal demand, if any : if not, a Court of Equity 
cannot say, as against the executors, that she has any claim. By 
giving effect to such a claim gift, pure benevolence, no 
[*154] valuable consideration passing, * which, if not perfected 
during the life of the donor, cannot be enforced, is con- 
founded with contract. She might have declined to enter into this 
contract upon the terms required : a reliance on his future bounty. 
The utmost extent to which this can be carried, is a promise to pay 
this money for her : upon what consideration ; constituting a legal 
debt against the assets : the consequence of her right of action 
against the testator during his life ? Whatever may have been the 
nature of the treaty in the commencement and progress, the conclu- 
sion was a contract between Brown and Mrs. Carmichael ; which 
could not give Brown a right of action against the testator : nor 
could she by paying Brown, acquire that right. The testator can- 
not be represented as having by promising to pay the money induced 
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her to contract with Brown. The promise is merely voluntary ; in- 
capable therefore of sustaining an action. 

The Solicitor-General [Sir Samuel Bomilly], for the Report. — 
This Exception stands upon a technical, legal, objection against the 
clear humanity and justice of the case ; and the conclusion of the 
Report is right upon all the facts, stated in it, that this was a debt in 
equity ; which might have been enforced against the testator in his 
life, or against his assets after his death. The testator in his Will calls 
this lady his friend ; and makes an ample provision (1) for her son. 
The purchase of the house was in truth for his own residence ; when 
he chose to go there ; and the conclusion, drawn by the witnesses, 
as to his object, is confirmed by the facts, stated in the Report. He 
agreed lo purchase this house, for the purpose of giving it 
to her. She ♦swears, she never would have entered into [* 155] 
the engagements and covenants, required for the pur- 
chase ; that she had not the means of paying annually 2001. ; and 
did not want the house. The testator, not choosing, that his name 
should appear, desired her to take the conveyance, and to enter in- 
to engagements for the money. She did so at his instance ; not 
from her own desire ; placing herself in circumstances that might have 
brought her to a gaol. The argument, in a Court of Equity, is, that 
she made the purchase ; and he lent her the money : the formal con- 
veyance being made to her ; and upon the foundation that the sim- 
ple-contract is merged in the covenant, a Court of Equity is desired 
to conclude against the truth of the transaction : a purchase by him ; 
not choosing, that his name should appear. If he had died immedi- 
ately after the contract, must she have paid the whole ? If that is 
right, why cannot the money, paid by the testator, be recovered ? 
Suppose a man, the frequent guest of another, in the country ; ad- 
joining whose seat is a piece of ground, that would add considerably 
to the beauty and enjoyment of the place ; but an enormous price is 
asked ; that the guest, .attached to the place, desires his friend to 
contract for that piece of ground for him ; and says, he will pay for 
it ; and the other contracts accordingly, and pays far beyond the 
value : would a Court of Equity permit that man to recede from his 
engagement ? Would not that be considered a fraud in respect of the 
consideration : an engagement, contracted at the request of another ; 
into which, without that motive the party contracting would not have 
entered ? Upon that view of this case, the Master was perfectly right 
in considering this a demand in Equity ; though not at Law. A 
Court of Equity has jurisdiction in all these cases ; which are con- 
sidered tj^e foundation of an equitable action : viz. for 
money had * and received, or paid, laid out and expended, [* 156] 
for the use of another : the principles of which action 
apply to this case. 

The Attorney General [Sir Arthur Piggott], in reply. — ^Though 
to a certain time Riley may have been employed as the agent of the 

(1) A legacy of 4O0OL 
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testator, the formal contract was between Brown and Mrs. Carmi- 

chael : and the Court can look only at the written agreement. 
Brown could not have resorted to the testator for payment of the 
instalments. The only remedy was under her covenants. Neither 
could she have maintained an action against the testator. The an- 
swer to an action would have been the Statute of Frauds (1). She 
must be taken to have purchased this house for herself, upon the 
expectation, fulfilled to a certain extent, that he would pay for it 
What was paid by the testator during his life, being gift, could not 
upon any principle be recovered. But the consideration, whether 
what was not gift, perfected in his life, can now be recovered from 
his assets, is very different. The case, last put, would be in direct 
opposition to the Statute of Frauds. A Court of Equity could not 
act upon such a ground. Admitting, that Mrs. Carmichael would 
not have made this purchase, if the testator had not promised the 
money, the case is not helped ; for a voluntary promise, to enable 
another to make a purchase, cannot be enforced ; being Nudum 
Pactum, without consideration; though it may have been the induce- 
ment to the other to enter into the contract. The distinction is be- 
tween such a case as this and a purchase made by the employment 
and for the benefit of another ; or a case, where the party 
[* 157 J can be made a trustee. The object *of this transaction 
was not, that the house should be the testator's. If he 
had lived, and refused to pay the other instalments, the case would 
not have been varied : she would not have had any remedy. There 
is no contract in writing ; by which alone under the Statute of 
Frauds one person can become liable for the debt or engagement of 
another. 

The Lord Chancellor [Erskine]. — ^The justice and honor of 
this case are plain : but, as the* precedent will be important, I shall 
consider the principle, upon which it ought to be decided. If it 
were absolutely necessary to maintain, that Brown could have con- 
sidered the testator as the purchaser, I should think, the Report 
could not be supported ; for, considering all that has passed, that 
cannot be maintained. But my opinion is, that Riley originally was 
the agent of the testator ; for the purchase of the house ; and, if 
the treaty had been carried on and completed in writing, Brown 
might have obtained a specific performance against the testator ; for 
what the testator intended to do with the house afterwards would 
not have aifected his character of purchaser; though Mrs. Carmi- 
chael's taste might have been consulted ; as she was to live in the 
house ; if upon the whole transaction he was to be the purchaser. 
I agree however, as the contract was completed, the written contract 
would have prevented Brown, attempting to sue the testator upon 
the parol agreement. 

Two questions arise upon this exception : 1st. Whether Mrs. 
Carmichael might not have maintained an action against the testator; 

(1) 29 Ch. II. c. 3. 
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which is a point of considerable doubt : 2dly, If she could not, 
whether she might not be relieved in Equity : notwithstanding the 
strict correspondence, that subsists between the principles 
♦of this Court and those, upon which the Equitable Ac- [♦ 158] 
tton at Law stands : the forms not being co-extensive ; 
though there is a concurrence of principle. Various instances may 
be put of Nudum Pactum at Law. If one man says to another, he 
will give him lOOOZ. to purchase a house, and actually pays part, 
that is a mere voluntary promise. Nudum Pactum, not the foundation 
of an action. But put the case of a declaration, stating a promise, 
in consideration that the Plaintiff would agree for the purchase of a 
house : and, leaving her own residence, would go and reside in that 
house ; and execute the conveyance ; and that the Plaintiff did ac- 
cordingly at the special instance of the Defendant make the pur- 
chase ; change her residence ; and, that she had been obliged to 
pay the money under the contract : and the Defendant refused to 
perform his promise : would that be Nudum Pactum : where one 
party does, not merely pay, but does some act ; like the considera- 
tion under the head of contract in the Civil Law, " Facto ut faciasl " 
Suppose, for instance. A., living in Jamaica, sends a bargo to B., 
resident in London ; who is not to receive any benefit, but is to de- 
liver it over to another person ; and is directed to insure. B. may 
refuse to receive the cargo : but if he consents to receive it, though 
it is for the benefit of the consignor, he is bound to make the insur- 
ance ; and many actions have been brought upon that principle. 

I am not prepared to say, this case goes the whole length of that : 
but it deserves consideration, whether a woman, having no desire to 
enter into this contract, no means of performing it, another person, 
not merely making a spontaneous promise, but causing her upon the 
faith of his promise to place herself in a situation, insuring her ruin, 
if he should not perform it ; and having executed part, 
which is a strong indication of the ^^ nature of the transac- ^ 159] 
tion, cannot in Equity be compelled to execute the remain- 
der ; though the particular forms of law might not enable the Plain- 
tiff to reach it by an action. The question is, whether this is a case 
of that description ; or mere Nudum Pactum ; with a performance 
of part : giving no action for the remainder ? 

Nov, 26/A. The Lord Chancellor [Erskine]. — I have no 
doubt, that Mrs. Carmichael is entitled to stand as a creditor of the 
testator at law in respect of this transaction ; and that she might 
sustain an action for money laid out and expended for him. My 
opinion therefore is, that the Master has not drawn an improper 
conclusion from the facts, stated in the Report ; and that opinion 
stands upon this ground. There is no doubt, that Brown could not 
have resorted to the testator for the purchase-money of this house ; 
the conveyance being made to Mrs. Carmichael, not to the testator ; 
against whom therefore Brown could not maintain an action, and 
must have been nonsuited : the parol contract being merged in the 
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written one. Bat the question is, not what action could be main- 
tained by Brown against the testator, not being the legal pur- 
chaser, but what action Mrs. Carmichael could maintain against the 
testator. The evidence states directions given by the testator to 
Riley to purchase this house ; that after the purchase by Riley the 
testator informed Mrs. Carmichael, he much approved of the terms, 
and had given directions to Riley to complete it ; and pursuant to 
the directions of the testator an agreement was prepared between 
Brown and Mrs. Carmichael ; which agreement was made in her 
name, by the particular desire of the testator. My opinion is, that 

this is a sufficient foundation for an action of assumpsit; 
[* 160] and * in the nature of the thing the Statute of Frauds (1) 

has no relation to it. The engagement between them was, 
that the testator having originally made the purchase, and engaged 
to pay the money to Brown, directed the conveyance to be made in 
Mrs. Carmichael's name : which she executed upon the faith, that 
be would deliver her from the payment of the money and perform- 
ance of the covenants. That forms a consideration in the Law. 
The Statute of Frauds has nothing to do with it ; for this is not an 
engagement to answer for the debt of another : but upon the faith, 
that he will deliver her from the consequences, she undertakes to 
bind herself. The principle of Law upon these actions is, that 
though upon a mere voluntary promise an action does not lie, yet, 
if one man binds himself to pay, and does pay money in consequence 
of an obligation, undertaken by another, the one has money, which 
in Equity and Conscience ought to be the money of the other ; and 
that is not Ntidum Pactum. 

The Exception was over-ruled. 

See, ante, the notes to £1 C. 4 V. 610. 

(1) 29 Ch. U. c. 3. 
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MERREWETHER v. MELLISH. 

[1806, Nov. 12, 21, 27.] 

A PARTY changing his Solicitor, the former So]icitor has a lien for his Costs upon 
papers in his £uids ; hut cannot otherwise stop the progress of the Cause, till 
he is paid. 

Upon the marriage of a female Plaintiff, revivor alone will not do ; where the 
interests of third persons, viz. trustees and the issue, must be brought forward ; 
making a Supplemental Bill necessary. 

But a Motion to stay an attachment for want of answer was refused ; being made 
with consent of the husband in the face of his covenant to permit the suit to 
be revived and prosecuted by the trustees in his name for the benefit of the 
family. 

At law lien of an Attorney upon papers for his Costs : but the Plaintiff may dis- 
continue his action, subject to the Costs incurred, [p. 162.] 

The original bill in this cause was filed by Mrs. Merrewethcr 
previously to her marriage, for an account against the executor of 
her father, and to have a release, which she had executed, set aside. 
By a deed, executed previously to and in consideration of the mar- 
riage, to which deed Mr. Merrewether was a party, the property, 
which was the subject of the suit, was invested in trustees for the 
separate use of the wife, and for the issue ; and Mr. Merrewether 
covenanted, that the trustees should be at liberty to revive and pros- 
ecute the suit in the name of Mr. Merrewether, on behalf of him- 
self, his wife and children. And the suit was revived accordingly 
with the approbation of Mr. Merrewether; and, the Defendant 
being in contempt to an Attachment for want of an Answer, a 
Motion was made to stay the Attachment. 

The Attorney General [Sir Arthur Piggott], and Mr. Owen, in 
support of the motion, insisted that a supplemental bill was neces- 
sary. 

Mr. Heald, for the Plaintiff Mr. Merrewether, expressed his assent 
to the Motion., 

Mr. Leach appeared for the Solicitor, who had been, originally 
employed in the cause by Mr. Merrewether: objecting, that the 
Plaintiff, appearing by another Solicitor, could not be heard ; not 
having previously applied to the former Solicitor, to deliver over the 
papers, and offered to satisfy his costs : observing, that the object of 
the motion might affect the lien for his costs. 

.♦ Mr. BeU, (Amicus Curia), stated his conception of [* 162] 
the practice to be, that, though a party cannot change his 
Clerk in Court, he may change his Solicitor. 

The Lord Chancellor [Erskine]. — The lien of the former So- 
licitor for his costs is undoubted (1) ; and the Court would not upon 
the motion do any thing to weaken it. But I believe, there is no 
precedent, and I am sure, there is no principle, that will justify the 
Court in refusing to hear a Counsel upon instructions, given to him' 
by his client. The privileges of Solicitors in this Court are not 

(a) Story, Eq. PI. § 381, 387 ; Mitford, Eq. PL by Jeremy, 70, 71 
(1) Bea. on Costs, 310, &c. 
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higher than those of attorneys at law ; perhaps not so high ; as this 
Court has peculiar Clerks of its own. At law the attorney has his 
lien ; and unquestionably the party may change his attorney. It can- 
not be disputed, that in any Court a Plaintiff may discontinue his 
action subject to the costs incurred ; and it is for him to proceed^ or 
not ; where it is his own spontaneous act. I am glad to find the 
clear opinion I have upon this point confirmed by an authority, 
for which I have the utmost respect. In the case of O^Dea v. 
O^Dea (1) Lord Redesdale would not permit a solicitor to prevent 
the hearing of the cause, till his costs were paid ; another Solicitor 
having been substituted ; acknowledging the lien of the former for 
his costs. 

Nov. 21ih, The Lord Chancellor. — It is agreed in this case, 
that'in consequence of the marriage it is not enough, that the suit 
has been revived ; but a supplemental bill is necessary to bring for- 
ward third persons ; and the question is, whether, though 
[• 163] the *suit is to go on as a supplemental suit, the Court will 
in this state of circumstances allow a party, bound by his 
covenant to permit a bill to be filed in his name, which has been 
filed accordingly, the suit having gone so far as to put the Defendant 
in contempt, to prevent the Plaintiff from making use of the answer 
to the original bill in the supplemental suit. This Defendant was 
not only called upon in the revived cause by the trustees, in whose 
names it was carried on ; but Merrewether after the revivor ap- 
proved what had been done in that respect. By the deed, executed 
upon the marriage, he stipulated, that the right of his wife to pur- 
sue, the suit should be acted upon according to that instrument. 
The effect of that contract is, that the wife, the children, and the 
trustees, are in equity entitled to control his marital right ; so that 
the conduct of the suit depends, not upon his Will, but upon the 
sound discretion of the trustees. The attempt to prevent the prose- 
cution of the suit by an act of the Defendant, in concert with Mer- 
rewether, is in opposition to the rights under the settlement ; and 
therefore subject to the control of'the Court. I must act upon the 
settlement by refusing the motion, made with the consent of Merre- 
wether. The Defendant should avail himself of the defect, the chil- 
dren and trustees not being parties, by plea or answer ; which 
would compel the trustees to make the bill supplemental, as it ought 
to be, bringing the proper parties before the Court. The covenant 
of Merrewether is, that the suit shall be revived and prosecuted in 
his name, for the benefit of himself, his wife and children. If the 
suit is wantonly prosecuted by the trustees without a chance of suc- 
cess, as is suggested upon the affidavit, the Court might interfere 
by a reference to the Master to inquire, whether it was for the 
benefit of the Cestuis que Trtut. That is the only way in which 

(1) 1 Schoales' and Le Froy's Rep. 315; post, Ihoort v. Dayrdl, 195; vol. xiv. 
272 ; Ex parte Sterlings xvi. 258 ; CommereU v. PaynJton^ 1 Swanst 1 ; Maynt v. 
Hawkey, 3 Sveanst 93 ; Beames on Costs, 310, 320, 325 ; bat the attorney cannot 
be ehan^ without leave of the Court Po8i^ 196 ; voL xvL 281. 
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he can get rid of the effect of the contract. But that cannot be 
till after the answer ; and, as it stands now, Mer re wether cannot 
be permitted, in the face of his covenant, to consent to this Mo- 
tion. 

The Attachment must therefore go (1). 

[Tbis note relates also to S. C post^ 435.] 

1. With respect to the lien of a solicitor upon papers which have c ome to his 
hands, whilst he was acting in that capacity, and the qualifications of that doc- 
trine, see, ayile, the notes to Taylor v. Pophaniy 13 V. 59. 

2l In the report of the arguments of counsel in the principal case, it is stated to 
have heen said, that, " a plea should state, not the fact merely, but also the con- 
clusion ; " the veiy distinguished counsel to whom this dictum is ascribed, prob- 
ably only meant to intimate that a plea should formally conclude in bar, or in 
abatement, as the facts on which the defence is rested may authorize ; for it seems 
well established, that a plea should contain only positive asseitions, and eo to 
substantive facts, leaving to the Court the conclusion to be drawn from the facts ; 
see note 2 to Jerrard v. SauTuUrs, 2 V. 187. The report also ascribes to another 
counsel, of the deservedly highest reputation, an assertion that " the distinction 
between pleas in abatement and pleas m bar is very little known," and that "Lord 
Thurlow liad said, he did not know what a plea in abatement was." Lord Thur- 
low, however, both in JVewman v. IVallia, 2 Brown, 144, and in Chm v. Prior^ 1 
Cox, 198, spoke of a plea in abatement as familiar in practice, and as well distin- 
guished from a plea in bar. 

3. A plea in abatement, for want of parties, should show what parties are 
wanted ; Ananymoua case, Mosely, 207 ; but there are many conceivable cases in 
which it would be impossible for the defendant to name the requisite parties ; and, 
in such cases, whether the defence is made by plea or demurrer, it will be suffi- 
cient for the defendant to point them out by the best description in his power : 
see note 1 to Pyle v. Price, 6 V. 779. 

4. As to the usual indulgence of allowing a plea to be amended, which is defi- 
cient merely in point of form, see, ante, note 3 to The Mibob of the Camaiic v. 
The East hidia Company, 1 V. 371 ; see, also, Gun v. Prior, 1 Cox, 198 ; Mtr- 
man v. fftUiM, 2 Brown, 147 ; and Dohson v. Leadhetier, 13 Ves. 234. 



COUSINS V. SMITH. 

[1806, Nov. 28.] 

Injunction pending a Demurrer irregular (a). 

Injunction upon an Order for tune, or an attachment for want of an answer after 
the eight days expired, [p. 167.] 

The bill pray^ed a discovery and injunction against proceeding in 
an action. In Trinity Term a deitnurrer was put in. On the 2d of 
August the common injunction Was obtained until answer or farther 
order : the Order for the Injunction stating, that the Demurrer was 
put in for delay. A motion was made to discharge that Order for 
irregularity. 

(1) A plea was afterwards put in. Post^ 437. 

(a) If the defendant, before the time for answering be out, puts in a plea or 
demurrer, or both, an injunction cannot be granted while tliey are pending. Eden 
Injunc. 88 ; 1 Barbour, Ch. Pr. 619. 

VOL. XIII. 8 
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The Defendant had obtained judgment at law. 

The Solicitor General [Sir Samuel RomiUy], in support of the 
Motion. — The practice is settled, that a Demurrer being put in to 
the whole bill, both for discovery and relief, the Plaintiff cannot ob- 
tain an injunction ; for which there are only two grounds : an Order 
for time ; and an attachment issued for want of an application for 
time. The demurrer insisting, that the Plaintiff has no equity, how 
can he have an injunction ? The practice is clearly stated in Harri- 
son (1), the Practical Register (2), and, as to a plea, in the case of 
Humphreys v. Humphreys (3). How can the Court knoW, 
[* 165] that the * Demurrer is put in for delay ; as the Order im- 
properly asserts. 

The Attorney General [Sir Arthur Piggott] and Mr. Wetherett, 
for the Plaintiff. — ^The authorities, referred to, are old ; and are op- 
posed by the modern practice. If this can be done, though the in- 
junction may be the whole object of the suit, it may be thus defeat- 
ed. The Defendant has judgment ; and the only effect of the in- 
junction is to stay execution ; and only until a decision upon the 
demurrer ; which has been some time set down for argument by the 
Plaintiff, not the Defendant ; and the decision has been prevented 
only by the pressure of other business. The injunction was ob- 
tained after the expiration of the eight days : certainly after the de- 
murrer was put in. A demurrer not being put in, as a plea is, upon 
oath, the Court has no security for the Defendant's right to resist the 
equity of the bill. A plea prevents an injunction upon the same 
ground as an answer : a plea being pro tanto an answer. A plea or 
answer, disclosing new matter, may disclose something, that will 
prevent the equitable relief. That cannot apply to a demurrer ; dis- 
closing nothing : on the contrary, admitting the facts in the bill, and 
not put in upon oath. There are reasons therefore against an in- 
junction, where a plea or answer has been filed, which do not apply 
to a demurrer. 

The Solicitor General [Sir Samuel RomiUy], in reply. — The al- 
leged practice rests only upon private opinion against authorities. 
The lapse of the eight days is immaterial. That does not give a 
right to the injunction ; which can be obtained only upon an Order 
for time, or an Attachment for want of that Order. There 
[* 166] is no * instance of an injunction pending a demurrer. 
Applications are frequent to have a demurrer argued out 
of course ; and the reason assigned is, that it prevents an injunction. 
The distinction between a Plea and a Demurrer, the former being 
an oath, the latter not, is immaterial for this purpose. A Plea ad- 
mits the equity upon the facts stated : a Demurrer insists, that upon 
the facts stated there is no equity. The object of a bill for an in- 
junction generally is delay ; of which it is a most grievous instru- 
ment. According to this alleged practice, if a bill should contain 



(1)1 
(2)P« 



Har. Chan. Pnic. 212. 
Page 236. Mr. Wyatt's edition. 
(3) 3 P. Will. 395. 
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the most absurd statement, the DefendaDt must answer the whole, 
or let the injunction go. The objection of delay is obviated by the 
common practice of application to hsLve a Demurrer argued immedi- 
ately. The Defendant is not to set down the demurrer. It is not 
his business to press on the argument. He has his object, prevent- 
ing an injunction : the effect of the Demurrer. Either party may 
set it down for argument. The delay therefore is the Plaintiff's. 
Injunctions are never fiivored. The Court of Exchequer is more in 
the habit of granting them than this Court. The practice of that 
Court is, if the demurrer is over-ruled, to grant the injunction imme- 
diately ; which is reasonable ; as the Court then may know, what is 
improperly stated in this Order, that the object of the Demurrer was 
delay. 

The Lord Chancellor [Erskine]. — Upon a point of practice, if 
I had found authorities both ways, I should have taken time to con- 
sider. But this case presents no difGculty. Upon a special appli- 
cation for an injunction, upon a bill filed and affidavits, every thing, 
connected with the bill, is before the Court. But this sort of In- 
junction issues upon a bill of which the Court knows noth- 
ing. If the answer does * not come in within eight days, [* 167] 
the Defendant may apply for time. If he does not obtain 
an order for time, the Plaintiff may have an attachment ; and when 
an attachment is sealed, or an Order for time is obtained, in either 
case the Court presuihes, there is something in the bill, entitling the 
Plaintiff to an injunction until answer or farther Order. But, if the 
Defendant puts in a demurrer, he informs the Court upon the record, 
that there is no equity in the bill. Then can the Court, so informed, 
grant an injunction ? How can the Court determine, that the de- 
murrer is put in for delay ? ' The evil is rather the other way ; for 
it is well known, that frequently after a verdict at law a bill for an 
injunction is filed merely for delay. Why am I to presume, that 
there is a case for an injunction : the Defendant insisting upon the 
Record, that there is no equity in the bill ? Consider the inconsist- 
ency of such practice ; if upon the argument of the demurrer it 
should turn out, that I had no authority to grant the injunction : the 
demurrer insisting upon that. Upon application I would have or- 
dered the demurrer to be argued immediately (1). No instance is 
cited of an injunction granted pending a demurrer ; and my opinion 
is, that the injunction ought not to have issued ; and therefore the 
Order must be discharged. 

[This note relates also to S, C.post^ 542.] 

1. Except in cases where the utmost promptness is necessary to prevent irre- 
mediable mischief, an injunction is not granted until the answer comes in, or the 
defendant is in default for not putting in an answer, or has applied for time to ena- 
ble him to do so : LowOier v. Stamper, 3 Atk. 4d6 ; Longman and Broderip v. 
CaUj/brdj 3 Anstr. 645. But, when an injunction bill is impeded by a demurrer, 
the Court will feel inclined to advance the demurrer, if pressing reasons are 
shown why that should be done ; Jones v. Taylor, 2 Mad. 1^ ; and also, in order 

(1) 2 Madd. 182, Jones v. Taylor. 
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to protect the defendant, should he be taken in execution pending the demoner, 
if that demurrer be, on argument, overruled, it will not only be within the power, 
but it will become the duty of the Court, to replace the defendant where he would 
have been, had no such untenable defence been put in : Franklin v. Tliomaa, 3 
Meriv. 235 ; Haukshaw v. Parkins^ 2 Swanst 548. 

2. The rule of dispensing with parties, ^whether as plaintiffii or defendants,) and 
of permitting certain individuals, professmg a sufficient interest to insure a fair 
and honest support of die question, to represent the absentees, where it would be 
very inconvenient to brinjpr the whole number before the Court, is fully established : 
see, anttj note 1 to Tkt Jtttomnf General v. Jacksonj 11 V. 365. 

3. That the profit and loss upon illegal transactions cannot be made matter of 
account in equitr, as between tne parties, see notes 2, 3, 4, to Brandon v. Johnson^ 
2 V. 517 ; and that a demurrer will hold, wherever the effect of a bill of discovery 
would (if answered) be to establish a case of maintenance, or illegal combination, 
or conspiracy, see the note to ffallU v. The Duke ofPorOandj 3 V. 494. 



LANGDALE v. LANGDALE. 
[1806, Dec. 5.] 

Bill dismissed by one Co-Plaintiff as to himself with Costs, without the consent 
of the other (a). 

A MOTION was made by one Ccv-plaintiff, that the bill, as far as he 
was concerned, may be dismissed with costs. The Defendant con- 
sented to the Motion : but there being no consent by the other Co- 

plaintiiT^ the Register declined to draw up the Order. 
[*168] *Mr. DoufdesweUy in support of the Motion, said, 

there was no occasion to give notice to the other Co-plain- 
tiff; and cited the Practical Register (1) and the case referred to by 
Mr. Wyatt ; as an authority, that one Go-Plaintiff may have the 
bill as to himself dismissed with costs, without the consent of 
the other. 

The Lord Chanceio^or [Erskine] upon that authority made the 
Order. 

It is a motion of coarse, at any time before a decree, for a sole plaintiff to dis- 
miss his own bill with costs, but one of several co-plainti& must not withdraw 
himself from that character, to the injury of the remaining plaintifis : see, ante, 
notes 2, 3, to Dixon v. Parke, I V. 402. And a person who has been made a co- 

Elaintiff, even without his previous consent, cannot have his name struck out after 
e has lain by for several months, without making the proper application for that 
purpose : WUson v. WUson, 1 Jac. &, Walk. 458. 



(a) 
(1) 



See ante, note (a\ Motteux v. Mackreth, 1 V. 142. 

Prac. Register, edition by Mr. Wyatt, 179, Baihew v. JSTtedham, In Chan- 
cery, after Hilary Term 1797. In HoUdrk v. Holkirk, 4 Madd. 50, this was per- 
mitted only on terms preventing injury to the other Plaintiffs. 
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JUDD V. PRATT. 

[HoLLS.— 1806, Nov.; Dec. 8.] 

Baron Sutton. Mr. Simeon, Mr. Cox, Masters in Chancery, 

BxTisE by the general tenns, ^ all the rest residue and remainder of my real and 
personal estate of what natore,** &c. soever, to nephews and nieces, not being 
for creditors, wife, or children, is not sufficient to raise a case of Election, or 
for supplying the want of surrender of copyhold land, contiguous and inter- 



mixed with the freehold, against the heir (al 
General rule, that, to put an heir to EUection, tae intention must distinctly appear, 

[p. 173.1 
Whether it may be shown from circumstances dehors^ Qtuere, [p. 173.] 
Devise of the trust of copyholds by general words, [p. 174.1 
Circumstances dehors the Will, may be evidence as to the property, not as to the 

intention (6), [p. 174.] 
Different construction in fiivor of creditors, wife, or children, and in other cases, 

[p. 176.] 

William Pratt by his Will, after giving several legacies, and de- 
vising a freehold messuage, in Banbury, called the Flower-de-luce, 
to John Vigers and Ann his wife, for their lives, and the life of the 
survivor, disposed, as follows : 

<< And as to all the rest, residue, and remainder, of my real and 
personal estate and effects whatsoever and wheresoever and of what 
nature or kind soever and also the said messuage or public-house 
called the Flower-de-luce after the decease of the said John Vigers 
and Ann his wife and the decease of the survivor of them I give de- 
vise and bequeath the same " unto William Judd, Richard 
Herbert, and William Walford ; " to hold to them, their [*169] 
heirs, executors, administrators, and assigns, upon trust 
that they my said trustees and the survivors and survivor of them 
his heirs executors administrators and assigns do and shall sell and 
dispose of my said real estate and do and shall convert my said per- 
sonal estate into money and do and shall out of the moneys arising 
from my said real and personal estate in the first place pay thereout 
all my debts whether due on mortgage or otherwise, and from and 
after payment of the same then upon trust that they my said trustees 
and the survivors or survivor of them his heirs executors adminis- 
trators and assigns do and shall pay. and apply the residue of the 
money arising from my real and personal estate and effects as follows." 

The testator then gave several legacies to different persons : among 
others, to his nephews and nieces, children of his late brother John 
Pratt, as follows : to his nephew William Pratt the sum of 500/. ; 

(a) As to the doctrine of election, see ante^ note (a), Butrtcke v. Broadhurst, 
1 V. 171 ; note (a), Baugh v. Read, 1 V. 257 ; note (a\ Blake v. ButUnay, 1 V. 
514. 

(fr) See 2 Starkie, Evid. 569, (5th Am. ed.) ; Shelton v. Shelton, 1 Wash. 56; 
WelAey V. Langslaff, 3 Desauss. 504 ; DewU v. Yaies, 10 Johns. 156. Parol evi- 
dence is admissible to show the state of his property, when the testator made his 
will. Hyde v. Price, 1 Coop. 208 ; ffM^ r. Lof^gkqf, 3 Desauss. 509. 
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and other smaller sums to his other nephews and nieces, with sur- 
vivorship. He then made the following residuary disposition : 

<< As to all the rest and residue of the money which shall arise 
from my said real and personal estate and effects or which shall 
come to the hands of my said trustees by any means whatsoever I 
give and bequeath the same unto all my said nephews and nieces the 
children of my said brother John Pratt in equal shares and propor- 
tions ; " with survivorship. 

The testator was at the date of his Will, and at his death 
[* 170] seised of three closes, called Yeates's ; which * were copy- 
hold of inheritance, held of the manor of Adderbury, in the 
county of Oxford ; which premises he had purchased ; and had been 
admitted, to hold to him and his heirs according to the custom. He 
was also seised of another close, called Wise's ; partly freehold, and 
partly copyhold of inheritance, held of the same manor ; to the copy- 
hold part . of which he had also been admitted, to hold to htm and - 
his heirs according to the custom. These premises he had also pur- 
chased at a period subsequent to the other purchase, but previous to 
the date of his Will. The freehold part comprised 1 1 A. 2K. 34P. : 
and the copyhold 3A. SR. 18P. All these premises were contiguous, 
and intermixed ; and the freehold and copyhold parts of Wise's were 
not divided by fences. They were occupied together by the testa- 
tor ; and at the time of his death were held by a tenant under a joint 
demise by the testator, at the annual rent of 100/. Besides these 
premises and the house, called the Flower-de-luce, the testator died 
seised of other freehold estates ; a very inconsiderable part of which 
was purchased after the date of his Will. The testator had not sur- 
rendered his copyhold premises to the use of his Will. 

The bill was filed by the trustees against the eldest nephew and 
heir at law, and according to the custom ; who had received his leg- 
acy of 500/., and a considerable sum on account of his share of the 
residue ; praying, that he may be decreed to be put to his election, 
either to abandon the benefits bequeathed to him, and to refund the 
payments made ; and that in such case, his legacy of 500/., and his 
share in the said residuary fund may sink into the residue for the 
benefit of the parties entitled thereto ; or, in case he insists upon the 
benefits of the said bequests, that then he may relinquish 
[*171] all right to the said copyhold premises, and * may be de- 
creed to surrender them to the Plaintiff, &c. and that he 
may be restrained from proceeding in an ejectment. 

The Defendant by his answer insisted, that it was not the inten- 
tion of the testator to include the copyhold premises in the general 
devise ; and that he ought not to be put to his election : but is enti- 
tled to the copyhold premises, and also to the legacy of 500/., and 
the share of the residue. 

(1) Mr. Fonblanque and Mr. Wooddeson, for the Plaintiffs. — ^The 
common equity upon the doctrine of election is established by Noys 

(1) The arguments ex relatione, 
VOL. XIII. 8* 
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V. Mordaunt(i) Strtttfidd, v. Streetfield (2), Cookes V. Hettier (3), 
Whistler v. Webster (4), and many other cases. It goes to this ex- 
tent, that even, where the devisor takes upon him to devise, that, 
over which he has no power, upon the supposition, that the owner, 
taking a benefit under the disposition, will acquiesce in it, this 
Court compels him, if he chooses to take under the Will, to take 
entirdy, not partially under it : supposing a tacit condition, that a 
person, claiming under a Will, shall not disturb the disposition made 
by it. In a case (5), before Lord Talbot, the testator divided a 
close which belonged to A. ; bequeathing to him 200Z. Lord Talbot 
held, that, if A. took the legacy, he must give up his 
dose to the devisee (6). * Cases of election are a class [* 172] 
perfectly distinct from those upon supplying the want of a 
surrender ; in which the Court acts imperatively in rem. In Rum- 
bold V. Rumbold (7) the Lord Chancellor says, the question is only, 
•whether Sir Thomas Rumbold meant to devise "the copyhold 
estate : it is not a question, whether the Court is to supply a sur- 
render." 

The words of this Will, if the question depended upon their legal 
operation, sufficiently express the intention. General words are a 
sufficient description to include copyholds unsurrendered ; where a 
moral purpose is to be answered : - Drake v. Robinson (8), Harris v. 
Ingkdew (9), Car v. EUison (10), Tendril v. Smith (11), Wardell 
V. fVardell (12), Wilson v. Ardesoif (13), Frank v. Standish (14). 
The distinction taken in Z^tWopp v. £6oraff (15) is unreasonable. 
In Haslewood v. Pope (16), and Hawkins v. Leigh (17), the general 
words were controlled. But those were not cases of election ; and 
there is no insUince, that, the heir taking a benefit by the Will, the 
• 

(1)2 Vera. 561. 

(2) For. 176. 

(3) 1 Ves. 234. 

(4) AnU, vol. ii. 367. 

(5) Nov. 5th, 1736. In Chancery. 

(6) The principle of Election seems to be compensation ; not forfeiture, as in 
ths case of express condition. The distinction, though not generally observed, 
before the cases of Tihbiis v. TSbhits and Grten v. GreerLvost, vol. xix. 656, 665 ; 
2 Mer. 86 ; 1 Jac. 317, is marked with precision by Lord Commissioner Eyre, ante, 
vol. L 523, Blake v. Bunburv ; and by Lord Chief Justice De Grey, ii. 560, Ladu 
Cawm V. PtUteney, See farther upon the doctrine of election, Thdlusson v. Wooi- 

ford, post, 209 ; Blunt v. ClUherow, x. 589, and the notes, 591 ; voL i. 523, 7. 

(7) AfUe, vol. iii. 65. 

(8) 1 P. Will. 443. 

(9) 3 P. Will. 91. 

(10) 3 Atk. 73. 

(11) 2 Atk. 85. 

(12) 3Bro.C. C. 116. 

(13) MSS. 

(14) 1 Bro. C. C. 588, note. Cited by Mr. Wooddeson from a ms. of Chief Baron 
Skynner. 

(15) 3 Bro. C. C. 188. 

(16) 3 P. Will. 322. 



(17) 1 Atk. 387. 
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surrender has not been supplied. The Derendant's construction is 

repugnant ; as it renders the words << all the rest, residue, 

[*173] and remainder," &c. of no effect. * Could the devisor, 

using these general words, mean to except the copyhold 

estates ? 

Mr. Richards and Mr. WingfieJd, for the Defendant, relied prin- 
cipally upon Byai v. Byas (1), and Lindopp v. Eboratt (2). 

Dec. 2d. Baron Sutton stated the ' case ; and delivered the 
Judgment of the Court. — ^The question in this cause is, whether the 
testator has by the words in his Will so distinctly marked his inten- 
tion to pass his copyhold estates, taking in aid the circumstance, 
that the freehold and copyhold lands were contiguous and intermix- 
ed, that the heir should be put to his election, either to for^o the 
benefit under the Will, or to supply the defect of a surrender. The 
general rule is, that, to put an heir to election, the intention to dis- 
pose of that, which he claims, as descending to him, must distinctly 
appear, either upon the Will, or, if the Court is at liberty to go out 
of it, from circumstances, clearly denoting an intention, that the in- 
terest, which the heir insists descended to him, should pass by the 
Will (3). It is contended, that the circumstances, that the freehold 
and copyhold lands are intermixed, and, that the testator has used 
these very general words, '< all the rest, residue, and remainder, of 
my real and personal estate and effects whatsoever, and wheresoever, 
and of what nature and kind soever," do sufficiently denote an in- 
tention to pass the copyhold estates, though not surrendered ; and 

therefore the election must take place. 
[* 174] *The Counsel for the Plaintiff have referred to several 

cases. • In Car v. Ellison (4) the testator had only the 
trust in the copyhold. He had not the legal estate. He therefore 
could not surrender. The first question was, whether the general 
words were sufficient to pass the trust ; and Lord Hardwicke de- 
clared his opinion, that the trust of the copyhold estate would pass 
without a surrender ; as the surrender must be by the person, who 
has the legal estate. Lord Hardwicke also did look to circumstances 
dehors the Will ; and relied much upon the circumstance, that the 
copyhold estate had cpme from the testator's wife, and was limited 
by the marriage settlement to the husband : from that and other 
circumstances inferring' a clear intention, that under the general 
words the copyhold estate should go back to the wife ; from whom 
the testator had received it. But that case is materially distinguish- 
ed ; as the testator had not the legal estate, and could not surrender ; 
and general words do sometimes pass a trust in a copyhold. Per- 
haps other circumstances may be required. The Will was the proper 
instrument to pass the trust. Lord Hardwicke certainly did in that 

(1) 2 Ves. 164. 

(2) 3 Bro. C. C. 188. 

(3) Hodgson v. Mensl, 9 Pri. 556. 

(4) Atk. 73. 
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instance go into circumstances. That is very dangerous doctrine ; 
and is reprobated in Stratton v. Best (1). Lord Thurlow antici- 
pated the danger from suffering that sort of evidence as to the in- 
tention of the testator. It is necessary, to show the property, which 
.is the subject of the disposition ; but ought not to be admitted to 
show the intention. The case of Car v. EUisan therefore is not ap- 
plicable. 

In the case of Unit v. Wilkes (2) the Will has general. words : 
but there is a provision, that in case the testator's wife 
* should continue to live in his house at Willenhall, then [* 175] 
the trustees shall permit her to make use of his household 
goods and other articles. That house appears to have been part of 
the copyhold estate : therefore the decision was, not upon the gen- 
eral words ; but from the circumstance of that provision it clearly 
appeared, that the testator had before under the general words given 
the copyhold estate, as well as the freehold ; for his wife could not 
continue to live at Willenhall, unless she took it under the general 
words. Lord Henley relied upon that fact, not upon the general 
words, independent of it. 

In Tendril v. Smith (3) the testator had marked his intention, 
that the copyhold estate seould pass ; having surrendered it to the 
use of his Will ; and then the general words were sufficiently com- 
prehensive. But the intention was discovered by the surrender. 

The case of Rumboldy. Rumbold (4) turned upon this expression, 
'' the copyhold part thereof having been previously surrendered to 
the use of my Will : '' with the circumstance, that he had no other 
copyhold estate ; and it was held a mistake ; that the Will showed 
a manifest intention to pass the copyhold estate ; and, as there was 
no copyhold, except that one, which was not surrendered, that de- 
fect was supplied by putting the heir to election. 

The case of Wilson v. Ardesoif, cited by Mr. Wooddeson from 
the manuscript, is distinguished also by the use of the word << copy- 
hold." In the case of Frank v. Standish (5) also, "copyhold" 
being expressly mentioned, the intention was held to be sufficiently 
clear. 

♦ These are all the cases, that were cited in support of [* 176] 
the proposition, that, the testator having used only general 
words, the intention to pass the copyhold estates is sufficiently 
marked to put the heir to his election, either to take by his Common 
Law Title, giving up the interests given to him by the Will, or to 
supply the want of the surrender. They do not make out that 
proposition, or afford us sufficient authority to decide the point. On 
the other side several cases have been cited against that propo- 
sition ; one of which is decisive. One of these cases, Lindopp v 



(1) Ante, vol. i. 285. 

(2) Amb. 430. 

(3) 2 Atk. 85. 

(4) AnU^v6Liu.6S. 

(5) 1 Bro. C. G. 588, n. 
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EboraU (1), introduces a distinction, very material to the decision 
of this case. The testator in that instance bad only the trust : but 
he had the means of obtaining and devising the legal estate by be- 
ing admitted, and surrendering to the use of his Will. Lord 
Thurlow held, that the copyhold estate did not pass ; << for, al- 
though where the copyhold is necessary to pay debts, it is held 
equivalent to a description of it, yet, here, it not being necessary 
for that purpose, it should not pass for the farther purpose of 
going to the younger child : the Court had only held that, where 
the child was unprovided for ; not, where the question was as to 
the more or less of the provision ; to which the intention could never 
be held to apply." 

At first it appears very difficult to understand this distinction. 
But the doctrine is not new. The same principle is laid down by 
Lord Macclesfield and Lord Talbot ; and it goes this length, that 
the Court, having regard to the relation of the parties, will put a 
different construction upon the same words; if there are creditors, 
a widow, or children, a construction shall be given, differ- 
[* 177] ent from that, which will be applied in such * a case as 
this ; the parties being only distant relations, not having 
the character of creditors, widow or children. 

In the cases of Drake v. Robinson (2) and Haskwood v. Pope (3) 
this distinction is very clearly laid down both by Lord Macclesfield 
and Lord Talbot ; that the Court will put a different construction 
upon the same words from the relation of the parties. It is going a 
great way. In Coombes v. Gibson (4) the Court also looked to the 
same distinction ; that, where it is necessary for payment of debts, 
the other funds not being sufficient, these general Words will com- 
prise the copyhold as well as the freehold estates. If, as it is 
said (5), the freehold estate was nothing, then that case is not in- 
consistent ; and that distinction therefore has been clearly held to 
authorise a construction of these words in such cases, which be- 
tween other parties, and under other circumstances, the Court will 
not make. 

These authorities have gone only to this extent, that the heir shall 
be bound to supply the defect of the surrender in favor of creditors, 
or the family, i. e. the widow, or children : but not so far as that he 
shall be put to his election. But it is said, they do not establish the 
point against the Plaintiffs ; that the heir is not bound to elect. I 
do not understand that. What puts him to election but an inten- 
tion, that what he claims by law shall pass by the Will ? That con- 
struction is applied to these general words only in the case of 
creditors, a widow, or children. But there is another case, 

(1) 3 Bro. C. C. 188. See Exdney v. Coussmakery ante, vol. xii. 196. 

(2) 1 P. Will. 443. 

(3) 3 P. Will. 322. 

(4) 1 Bro. C. C. 373. 

(5J Mr. Richards from his recollection of that case said, the freehold estate was 
nothing. 
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that goes the whole length of this: Bya$ v. Byas (1); which 
has almost every circumstance, that occurs in this instance. 
That case is not put upon the ground, that the heir was called 
upon to supply the want of surrender. He might have been 
called upon to make his election : but it does not appear to have 
occurred to any one to put it upon that ground. The heir was put 
to his election as much as in this case : if from the general words, 
which are not to be distinguished from those in this Will, a clear 
intention could be collected, that the estate, claimed by the heir, 
should pass. That intention must be clearly shown. In this Will 
copyhold estates are not mentioned ; and there is no surrender. 
There are merely these general words ; which are satisfied by the 
freehold estate. Our opinion therefore is, according to the distinc- 
tion, that has been taken, that the construction, aimed at by these 
Plaintiffs, is not to be given to these general words, except in favor 
of persons, standing in a relation to the testator, different from that, in 
which they are placed ; and that the intention is not so clearly 
marked as to put the heir to his election. 

The Bill was dismissed without costs. 

Mr. HaU, (Amicus Curiit) mentioned Church v. Mundy (2) as a 
stronger case ; which was agreed to by Baron Sutton. 

[This note relates also to S. C.posl, 15 V. 309.] 

1. The statute of 55 Geo. III. c. 192, has rendered a previous surrender to the 
use of the testator's will no longer necessary, to give validity to a testamentary 
disposition of copyhold, which is good in all other respects. 

2. As to the admissibility of parol evidence, for the purpose of raising a case of 
election, see, anU^ notes 2, 3, to Stratton v. Bcst^ 1 V . 285 ; and note 5 to Dnux 
v. Denntson, 6 V. 385 ; and that, where a will is framed in a manner which would 
raise a case of election as against any other devisee, that doctrine will be equally 
applicable as against the testator's heir at law ; see note 7 to fVoodford v. Thd* 
/uMon, 4 V. 227. 

3. In Hodgson v. Merest, 9 Price, 575, it was said to be clear, that copyhold 
estate will not pass under words of general devise, where the testator has left any 
freehold, and has not described any part of the intended subject of disposition as 
copyhold. Restricting the application of this dictum to copyhold not surrendered 
to the uses of the testator's will, the same doctrine had been previously laid down 
by Lord Hardwicke, in Hawkins v. Leighy 1 Atk. 388, and by Sir Jqhn Strange, 
M. R., in Byas v. Byas, 2 Ves. Sen. 165. In which last-cited case, however, it 
was observed, that, where the testator had no freehold, a devise ot all his real 
estate would be sufficient to pass his copyholds, though no surrender had been 
made to the use of the will : see, also. Smith v. Baker, 1 Atk. 386 ; and Sampson 
v. Sampson, 2 Ves. & Bea. 340. And Lord Hardwicke repeatedly held, that 
copyhold surrendered to the use of a will passes by a general devise of lands, not- 
withstanding the testator has left freeholds: TeTUbil v. Smith, 2 Atk. 85; Good- 
teyn v. Goodwyn, 1 Ves. Sen. 227. It mav, perhaps, bear an argument, whether 
the distinction just adverted to (namely, that it ma^ depend on the fact that the 
copyhold was, or was not, surrendered, whether it shall, or shall not pas^) still 
holds, notwithstanding the statute of 55 Geo. III. ; but, from the dictum in Hodg" 
son v. Merest, above cited, it should seem that it does. At all eventa, whether the 
want of a surrender ought, or ought not, since the statute, to prevent copyhold 

(1)2 Ves. 164. 

(2) Reported since : ante, vol. xiL 426 ; post, vol. xv. 396. 
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from pusiog under a general devise, where the testator has left any freehold, it is 
obvious, that a surrender actually made to the use of a will, must ffb powerfully in 
aid of the construction that it was the testator's intention (though ne used general 
words merely), to pass the lands so surrendered. 



[• 179] LAMBERT, Ex parte. 

[1806^ Dkc. 5, &] 

A PERSON, taking up a bill for the honor of the drawer, has no right against the 
acceptor without effects (a). 

Iff 1792 Adams and Co. merchants at New York, having consid- 
erable dealings with Lane, Frazer, and Boylston, of London, drew 
two bills upon them: one dated the 18th of October, at 120 days' 
sight for 158/. \6s. : the other dated the 5th of December, at ninety 
days' sight for 600L The bills were accepted. The first, that came 
due, being dishonored, both bills were taken up by the petitioner for 
the honor of the drawers, upon the 22d of February, 1793. On the 
20th of April, 1793, a Commission of Bankruptcy issqed against 
Lane, Frazer, and Boylston. Adams and Co. also failed ; and pro- 
ceedings took place in America for the purpose of dividing their es- 
tate among their creditors ; under which the petitioner received a 
dividend of 4s. 2d. in the pound upon the bills he had taken up. 
The Commissioners under the Commission of Bankruptcy against 
Lane, Frazer, and Boylston, rejecting his proof for the balance, on an 
affidavit of one of the bankrupts, that they had no effects, and the 
bills were for the accommodation of the drawers, the petition was 
presented ; praying, that he may be admitted to prove. 

Mr. Richards and Mr. Cullen, in support of the Petition. — ^The 
Solicitor Genera/ [Sir Samuel Romilly] against it. — ^The case Ex parte 
Wackerbath (1) was cited in support of the Petition ; and was dis- 
approved by the Lord Chancellor. 

[*180] ^Dec. 6th. The Lord Chancellor [Erskine].— I 

continue of the opinion I expressed yesterday. Upon this 
affidavit there is no doubt, that if Adams and Co. had themselves 
been Plaintiffs in an action, the acceptors of these bills might as 
against them have insisted, that the bills were drawn merely for the 
accommodation of the drawers ; and they had no effects ; though 
that would not have been an answer to an indorsee for valuable 
consideration, without notice. Then what is this case ? A bill, ac- 
cepted, being dishonored, is taken up for the honor of the drawer by 
the petitioner. The effect is, that he has a clear right, as against the 



81 



a\ See ante, note (a), Ex parte Wadterlndh, 5 V. 574. 
AnU^ voL V. 574. 
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drawer. So he has a right to stand in the place of the drawer ; but 
cannot make a title stronger, than that of the drawer ; and oust the 
assignees of the bankrupts of the defence, which they would have 
against him. 

The Petition was dismissed. 

SsK, ante^ the note to Ex parte Wadcerbatk, 5 V. 574. 



TAYLOR V. OKEY. 
[1806, Dec. 5^ &] 

Set-off, where a creditor had bonowed fi-om the debtor under an express promise 
to pay (a). 

Mr. Wingficld, for the Defendant, moved to dissolve an In- 
junction. 

Mr. Fonhlanque and Mr. G. Wikon^ showed cause. — ^The point 
was upon a claim to set-off against a debt a sum of money bor- 
rowed by the creditor from the debtor under an express promise 
to pay. They cited Atkinson v. IXliot (1), and Lechtnere v. Haw- 
Jcins (2). 

*Dec. 6th. The Lord Chancellor [Erskine].— My [*181] 
opinion is, that this claim of set-off must be allowed in 
Equity ; and, except from the circumstance, that the parties are not 
the same, it would do at Law, under the authority of Lechmere v. 
Hawkins ; which is precisely this case. The argument, addressed 
to me yesterday for dissolving the Injunction, was the same, that I 
used ; that the express promise bound the party, making it an abso- 
lute payment under all circumstances : but Lord Kenyon answered, 
that he knew no such Law ; and did not think, there was any such 
legal obligation ; and the mutual demands were within the Statute 
of set-off. But what weighs with me is what was said, by Lord 
Kenyon, who was perfectly acquainted with the Rules of Equity ; 
that, if he should refuse the set-off, it would drive the party into 
Equity. 

That the doctrine of set-off occasionally receives a more extended construction 
in equity than the rules of common law allow, see, ante, the note to James v. Kyn- 
tder, 5 V. 108. 



(a) See ante, note (a\, James v. Kynnitr^ 5 V. 108. 
'' 7 Term Rep. 378. 
2 Esp. N. P. Cas. 626. 



15! 



161 KINO, £X PABTE. [1806. 

KING, jEt parte. 

[1806, Dec. 6.] 

The discretion of the Commissioners as to the Bankrupt's certificate not con- 
trolled. 

The Petitioner, John King, a bankrupt, having since the failure of 
his former Petition ^1), for a direction to the Commissioners to make 
their certificate of his conformity under the Statute (2), failed in an 
application to the Court of King's Bench for a Mandamus to the 
Commissioners to sign his Certificate (3), renewed his application. 

Mr. Plowden^ in support of the Petition, prayed an Order, 
[* 182] that the Commissioners should produce the * reasons they 
had given in writing for refusing to sign the Certificate. 

The Lord Chancellor [Erskinb]. — ^The Commissioners have a 
power to make their Certificate under the Act of Parliament. I have 
no authority to compel them to make any other Certificate. Why is 
a copy of their reasons to be granted, when nothing can be done upon 
it ? You 'may as well apply for my reasons, when the Certificate 
comes before me. I can make no Order upon them to certify; 
whatever reasons they may give. It is for the determination of their 
conscience ; as it will be afterwards mine. Their jurisdiction under 
the Statute for this purpose is as distinct, as uncontrollable, and as 
much without appeal, as mine. Their Certificate will be of no avail, 
if mine is not added : but I cannot annul their Certificate ; or make 
them sign, or blot out what they have signed. I can render their 
Certificate nugatory by with-holding my confirmation ; but have no 
authority to control, advise, or counsel, them upon' the subject. 

No Order was made (4). 

See, ante, the notes to S. C. 11 V. 417. 

(1) ^nie, vol. xi. 417. 

(2) Stat 5 Geo. II. c. 30. 

(3) 7 East, 92. 

(4) A similar application by the same bankrupt again refused by Lord Eldon, 
posty vol. XV. 126. 
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HERBERT, Ex parte. 
[1806, Not. 5; Dec. 8.] 

MoRTeAosE not permitted to tack as againat aasignees in Bankruptcy a mortgage 
subsequent to an act of Bankruptcy, thouffh without notice, ana previous to ue 
Commission ; and though he had the legu estate. 

Severity of the relation under the Bankrupt Law mitigated by Stat 46 Geo. III. 
c. 135^ [p. 187.1 

Plea of purchase for valuable consideration without notice, [p. 187.] 

Assignees in bankruptcy take subject to all equities, under which the Bankrupt 
stood, [p. 188.] 

Severity of the relation under the Bankrupt Law mitigated by Statute 1 Jac. L 
c. 15, s. 4. Statute 21 Jac. L c. 19, s. 14. Statute 19 Geo. II. c. 32. Statute 
46 Geo. in. c. 135, [p. 188.] 

Authority of the Commissioners and the Lord Chancellor in Bankruptcy to com- 
pel a discovery even against a purchaser for valuable consideration wiUiout 
notice, [p. 189.] 

Thomas Jones, possessed of two leasehold houses, one for a term 
of 99 years by lease, dated the 29th of September, 1769, the other 
for 96 years from the 3d of July, 1772, in February 1804 made a 
mortgage of the latter to John IVforgan, to secure 80/. By inden- 
tures, dated the 1st of April, 1805, reciting that mortgage, that 85/. 
was due upon it, that Watkin Morgan had agreed to advance that 
sum upon security of both the above-mentioned premises, that Jones 
was indebted to Watkin JVf organ in the sum of 421/. 3s. for money 
advanced for him, and that Watkin Morgan agreed to advance 21/. 
more, in consideration, &c., Jones assigned all the above-mentioned 
leasehold premises to Watkin Morgan, subject to redemption on 
payment of 527/. 5s. 

Upon the 31st of May, 1805, a Commission of Bankruptcy issued 
against Thomas Jones and Richard Matthews ; who carried on the 
trade of timber-merchants in partnership. The assignees under 
that Commission sold the leasehold premises for 780/. ; and the pe- 
tition was presented by them ; stating, that the bankrupts had com- 
mitted acts of bankruptcy, previous to January 1805 ; that, Watkin 
Morgan claiming as mortgagee, it was agreed between him and the 
petitioners, that the agreement for the sale should be carried into 
execution ; and the deeds be delivered to the petitioners ; but that 
the sum of 550/., part of the purchase-money, should be depos- 
ited, to abide the event of such claim ; and that the petition should 
be presented for the purpose of determining, whether Morgan was 
entitled to have any benefit under the mortgage deeds he held. 
The petition insisted, that Jones having committed divers 
acts * of bankruptcy previous to the said mortgage to [* 184] 
Watkin Morgan, the said mortgage is void : particularly 
as Morgan knew, that Jones was insolvent, and had committed acts 
of bankruptcy ; and made such mortgage in contemplation of bank- 
ruptcy, for the purpose of giving a preference. The petition prayed 
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accordingly, that the security, upon which the sum of 500/. had 
been deposited, may be delivered to the petitioners. 

The SoUdior General [Sir Samuel Romilly], in support of the Pe- 
tition. — ^The .question is, Whether the assignees in this case cannot 
redeem without paying all the money, that has been advanced. 
The case of Colleit v. De GoUs (1) will be opposed to this petition, 
as an authority for protecting a mortgagee, making farther advances, 
subsequent to the bankruptcy, without notice. That case certainly 
decides, that a Court of Equity will not under such circumstances give 
any assistance to the assignees ; unless they pay all that is due. 
Why is not the same course pursued in all other cases ? Why is 
this relief confined to the single case of farther advances by a mort- 
gagee, made after a bankruptcy without notice ? Yet certainly it 
never has been extended ; though very hard cases have occurred. 
That case of Cottett v. De GoUs was cited in Latouche v. Lord Ditn- 
Many (2), before Lord Redesdale ; who considered it as over-ruled ; 
observing, that it is now the constant practice for the assignees to 
compel a redemption on payment only of what was advanced 
before the bankruptcy. If that case has been acted upon, it 
is extraordinary, that it should not be noticed in any subsequent 

case. 
[* 185] * The Attorney General [Sir Arthur Piggott] and Mr. 

CooJcej for the Mortgagee Watkin Morgan. — As it is not 
pretended, that any act of bankruptcy was committed previous to the 
assignment of the lease of 1772 in February 1804 to John Morgan, 
that assignment was effectual to pass the legal estate : which after- 
w{Lrds was assigned to Watkin Morgan ; who paid off the first 
mortgage, and made a farther advance. The question is the same 
as upon a bill : upon what terms your Lordship will give the as- 
signees the assistance of Equity ; and take the legal estate from the 
person, who, having that, does not apply for equitable aid : which 
they come for ; not being able to bring an ejectment. In such a case 
a Court of Equity has never dispossessed the legal estate, except 
upon the terms of paying all, that is due to the party, who has it. 
No instance can be produced of a mortgagee, having an assignment 
of the legal estate by paying the person who had it, and advancing 
money without notice of any act of bankruptcy, who was compelled 
to give up the legal estate and the deeds, unless he was paid the 
whole. Lord Redesdale's opinion (3) is expressed in a few general 
words. In the late case Ex parte Knott (4), Collet v. De Golh was 
cited to Lord Eldon ; who certainly was not aware, that the author- 
ity of that case had been impugned. It was well considered by Lord 
Talbot, and is support^ by the general principle ; that those, who 
come solely upon equity to dispossess a person of the legal estate, 
must do equity. This question must be decided upon principles of 

(1) For. 65. 

(2) 1 SchoaW & Lefroy's Rep. 137 ; see page 152. 

(3) 1 Schoales & Le Froy, 152. 

(4) .4nfe, vol. xi. 609. 
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equity ; as in bankruptcy there is no jurisdiction over a creditor, who 
does not come in under the Commission. Upon one of the 
clearest of those * principles a general rule is establish- [* 186] 
ed : not to give relief against a bona fide purchaser without 
notice : a rule, that has never been impeached, except in Strode v. 
Blackbume (1) ; which case was afterwards over-ruled by Lord El- 
don in WaUwyn v. Lee (2). A purchaser for valuable consideration 
without notice is not on any account to be disturbed in Equity : ho 
more in favor of assignees and creditors than other persons : Abery 
V. WiUiams (3) ; WUker v. Bodingion (4). 

The Solicitor General [Sir Samuel RomUly], in reply. — As to the 
case of Abery v. WiUianu in Vernon (5), the last edition of which 
is very carefully executed, and very valuable from the examination 
of the Register's Book, no authority is referred to except Colkt v. 
De GoUs. There cannot be a doubt, that in such a case the party 
would be compelled by the Commissioners to make a full discovery 
of all the circumstances, under which the effects of the bankrupt 
got into his hands. In this instance the whole equity depends upon 
getting in an old mortgage for 80L It is to be lamented, that the 
right should depend upon such accidental circumstances. 

The Lord Chancellor [Erskine]. — ^The mind of a Judge in- 
clines much in favor of a person, standing as a purchaser for valua- 
ble consideration without notice. This case however may not turn 
upon that principle. The question seems to be wheth- 
*er a man, deprived by Statute of all relation to his prop- [* 187] 
crty, can be considered as a purchaser. 

Dec. 8th. The Lord Chancellor [Erskine]. — ^In this case I 
give the decision, which I feel myself compelled to make, with great 
reluctance ; lamenting the severity of the relation under the Bank- 
rupt Statutes. The effect of that has been considerably mitigated 
by the late Act of Parliament (6) ; for which the public are under 
great obligation to the Solicitor General. This petition is presented 
under an agreement between the assignees of the bankrupt and the 
mortgagee Watkin Morgan ; who was in possession of two leases, 
one assigned by the bankrupt previously to his bankruptcy to John 
Morgan, and by him after the bankruptcy to Watkin Morgan, clear- 
ly for a full consideration ; and the other a direct assignment from 
the bankrupt after the act of bankruptcy, but before the Commission, 
by way of mortgage for the sums advanced. Watkin Morgan claim- 
ing as mortgagee, a proposal was made by the assignees of the bank- 
rupt, and assented to by Watkin Morgan, that the indentures should 
be delivered up on having 500/. secured : the assignees agreeing 



(1) wMe,yol.iii.2S22. 

(2) wfrUe,vo1.ix.24. 

(3) lVem.27. 
(4)2Vem.599. 

(5) 1 Vem. 37, edition by Mr. Raithby. 

(6) Statute 46 Geo. IIL c. 135. 
▼OL. XIII. 9 
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to present a petition ; and Watkin Morgan agreeing to answer it, 
and to abide the determination. In consequence of tliat agreement 
the petition was presented. 

It is not necessary to break in upon those cases, that permit a 
purchaser for valuable consideration, asked to disclose the infirmity 
of his title, to plead the purchase for valuable consideration without 
notice ; for he stands upon that right ; and comes into Equity quite 

wide of the consideration of the Bankrupt Statutes. But, 
[*188] * administering the Bankrupt Law, notwithstanding the 

respect I have for Lord Talbot, I scarcely know how to 
express a doubt upon this point. It came before Lord Eldon in Ex 
parte Knott (I) ; for the case of CoUet v. De GoUs ^2) was relied upon 
in favor of the petitioners. But, though Lord Eldon did not decide 
upon it, his Lordship gave reasons, that strongly mark his opinion. 
The proposition, that the assignees take subject to all the equities, 
under which the bankrupt stood, is unquestionable : that is, vnth 
reference to what was the estate of the bankrupt they shall stand, as 
he would, if he was solvent. But the moment an act of bankruptcy 
is committed there is an end of all relation between the individual 
and his property ; and the party, taking the security afterwards, as 
Lord Eldon observes, takes nothing. All the cases, in which a 
purchaser has been protected, are, where he has taken the property ; 
but it has been encumbered by a prior conveyance. Then he has 
what be has a right to consider a conveyance ; and the Court has 
refused to interfere, and disturb a title, standing upon valuable con- 
sideration, without notice. But this is nothing : no title. 

The language of i the Statute ^3) of Queen Elizabeth is very 
strong ; putting an end to every thing the moment an act of bank- 
ruptcy has been committed ; though a Commission has not issued. 
Then a subsequent Statute (4) provided against the ruinous effect 
of the relation of the Bankrupt Laws, (which has been properly 
mitigated by the late Act (5) ;) in cutting down securities, by limiting 

the period between the act of bankruptcy and the Com- 
[* 189] mission to five years. If a man pays money * after an act 

of bankruptcy, unless for the Statute of King James (6), 
he must pay it over again ; and, if he receives money, unless for the 
Statute of George 11. (7), he (nust account for it. The exceptions 
prove the rule. The Commissioners of their own authority may ex- 
amine parties, and make them confess the infirmity of their title ; 

(1) JMty vol. xi. 609. See 1 Sch. &. Lef. 152, Laiouch v. Lord Dunaany. 
(2 For. 65. 

(3) Sut 13 £liz. c. 7. 

(4) Stat 21 Jac. I. c. 19, s. 14. 

(5i StaL 46 Geo. III. c. 135. By Stat. 6 Geo. IV. c. 16, s. 86, no purchase from 
any oankrupt bona Jide and for valuable consideration, where the purchaser had 
notice of an act of bankruptcy, shall be impeached, unless the Commission shall 
have been sued out within twelve months after such act of bankruptcy. 

(6) Stat 1 Jac. I. c. 15, s. 14. 

(7) Stat 19 Geo. II. c. 32. See Stat. 6 Geo. IV. c. 16, s. 82, making valid all 
bona fide payments by or to a bankrupt before the date of the CommissioD, and 
without notice of any act of bankniptcy. 
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and why may not the Lord Chancellor, administering the Bankrupt 
Laws ; especially, where the party comes in, as this party does, by 
the effect of the agreement I have stated, consenting to make the 
disclosure ; and not pleading a purchase for valuable consideration 
without notice ? 

The mortgagee therefore ought to be paid the first mortgage only, 
and the rest must go to the assignees. 

The Lord Chancellor proposed, that a bill should be filed ; 
which, as the value was not considerable, was declined. On a sub- 
sequent day, some of the parties not being aware, that judgment had 
been given, his Lordship went through the circumstances of the 
case again ; repeating his clear opinion, that the case of CoUett v. 
De GoIU is not law ; and concluding that Lord Eldon and Lord 
Redesdale had expressed their opinions against that case. 

The Order was pronounced, that the sum of 85/. with interest 
from the 1st of April, 1805, should be paid to Watkin Morgan ; and 
the residue of the fund, deposited subject to the agreement, to the 
petitioners. 

See, anie, the notes to Ex parte Knotty 11 V. 609. Lord fjiskine, in the prin- 
cipal case, seems to have been misled by an indistinctness in the report of Ex 
parte Knott, and to have supposed that Lord Eldon admitted the objection arising 
out of the doctrine of relation in bankruptcy there contended for; but, on the con- 
trary. Lord Eldon said, ^< All the cases show that this objection will not do ; " and 
by the late bankrupt acts the doctrine of relation has been materially qualified as 
to its extent 
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[Rolls.— 1806, Dec. 8.] 

A MAERiED woman considered as a feme sole as to property, settled to her separate 
use, whether in possession or reversion ; and as such therefore may sell ; if not 
particularly restrained by the instrument (a). Her consent on examination re- 
quired only to waivo her Equity to have a settlement out of her Equitable 
interest ; not to pass her separate property (6). 

Bt deed-poll, dated the 15th of March, 1804, it was. declared 
and agreed, that the trustees therein named, and the survivors, &c. 
should stand possessed of and interested in a sum of 4000/. 3 per 
cent Consol Bank Annuities, which had been previously transferred 
into, and was standing in, their names, and the dividends and annual 

(a) See ante, note (a\ IfhMer v. A*6irf?um, 4 V. 129 ; note (a), Pybu$ v. Smithy 
1 V. 189 ; note (a\ Mores v. Huishy 5 V. 692. 

(b) The wife's consent is not acted upon by the Court, except where she is to 
part with her Equity to a settlement, or with her own present and immediate prop- 
erty ; and it is never acted on for the purpose of parting with her reversionary 
property, or with her right of survivorship. 2 Story, Eq. Jur. § 1413. See, alio^ 
$ 1396, note. 
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proceeds thereof, upon the trusts and for the intents and purposes 
after declared : that is to say, after a trust to pay, apply, and dispose 
of, the dividends and annual proceeds, amounting to the sum of 120/. 
as and when the same should from time to time become due and 
payable, unto Ann Sturgis, and her assigns for her life ; from and 
after her decease upon farther trust, that they, the said trustees, &c. 
should pay and apply the dividends and annual proceeds into the 
proper hands of Martha Sturgis for her sole and separate use for and 
during the term of her natural life, and not to be subject or liable to 
the debts, control, or engagements, of her husband ; and for which 
the receipt of Martha Sturgis alone notwithstanding her coverture 
should be a good and sufficient discharge ; and from and after the 
decease of the survivor of Ann Sturgis and Martha Sturgis, then, 
upon trust to pay, assign, and transfer, the said sum of 4000/. Bank 
Annuities, and all dividends and annual proceeds, if any such should 
then have accrued due for the same, unto Joseph Sturgis, the 
younger, his executors, &c. 

In September, 1804, Joseph Stufgis the elder, the husband of 
Martha Sturgis, purchased from his son Joseph Sturgis, the younger, 
his reversionary interest in the Bank Annuities, after the death of 
Ann Sturgis, and his mother; which was assigned ac- 
[* 191] cordingly by deed, dated * the 6th of September, 1804. 
Joseph Sturgis the elder and Martha Sturgis put up the 
reversionary interest in the Bank Annuities to sale by auction, Ann 
Sturgis being still living ; at which sale the Defendant was declared 
the purchaser ; and upon an objection, taken by him to the title, the 
bill was filed by Joseph Sturgis the elder, and his wife ; praying a 
specific performance of the contract. 

The Defendant by his answer suggested, that a proper assignment 
of the reversion could not be made to him without the private ex- 
amination of Martha Sturgis : a married woman ; who has an in- 
terest in the reversion ; and ought to give her consent thereto in 
Court. 

Mr. Home, for the Plaintiffs observed, that the attention of the 
Court had been recently drawn to this subject in the case of fVitii 
V. Dawkins (1) ; when upon consideration of all the authorities be- 
fore Lord Thurlow the sale was established; upon the principle, 
that a married woman is as to property, settled to her separate use, 
a feme sole to all intents and purposes ; if the instrument does not 
positively restrain her power of appointment or sale. This instru- 
ment has no restriction upon the limitation to the separate use of 
Mrs. Sturgis ; and the nature of the interest, being reversionary, 
cannot make a difference. 

Mr. Richards, for the Defendant, the purchaser, observed, that 
the bill in this cause was filed before the decision of Witts v. Date- 
kins ; distinguishing this as the case of a reversionary interest, as to 

(1) Ants^ vol. xii. 501. See the notes, L 194 ; v. 17. 
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which the Court cannot take the consent ; and mentioned Richardi 
V. Chambers (!)• 

•The Master of the Rolls [Sir William Grant]. — [* 192] 
Where property is settled to the separate use of a married 
woman, examination is not necessary. If the principle is, that she 
is as to that property Sifeme sole, and has a disposing power, as such, 
she has as much a disposing power over her reversionary interest, as 
over her interest in possession. My opinion therefore is, that the 
property never passes by force of the examination ; that she cannot 
pass any property by force of the examination, and the examination 
is of use only, as parting with the equity. 

The Decree was pronounced accordingly. 
Ske, onfe, the notes to Pyhua v. SmUhy 1 V. 189. 



KNOWELL, Ex parte. 
[1806, August 19, 22; Dec. 9.] 

Bankrupt being taken in execution, after the Commission issued, tlie effect is an 

Election ; without regard to the particular motive. 
The body being takeh in Execution, the debt is satisfied, [p. 193.] 
Creditor, having the bankrupt in Execution at the time the Commission issues, 

may elect, [p. 193.] 

This petition, to prove a debt under a Commission of Bankruptcy 
against Mark Noble, was resisted on the ground that the petitioners, 
Knowell and Templar, had by taking the bankrupt in execution, 
after the Commission had issued, made an election ; and been satis- 
fied their debt. The circumstances, under which the petitioners had 
taken that step, were, that the bankrupt having been called upon by 
the assigness to execute certain conveyances, bung back. He was 
at that time in confinement under mesne process at the suit of the 
petitioners ; to whom the assignees applied ; requesting them to 
make use of the power they had over his person, with a view to 
make him do that act. The petitioners consented : but, the time, 
at which by the rules of the Court he would have been supersedable, 
arriving, before that object was attained, they took him in 
* Execution ; as they stated, merely with a view of pro- [* 193] 
curing him to comply with that desire of the assignees. 
The bankrupt did afterwards execute the conveyances. He was 
still, however, continued in execution for a considerable time ; until 
he was discharged in due course, having obtained his Certificate. 

The Solicitor General [Sir Samuel Romilly] and Mr. Cooke, in 
support of the Petition. 

The Attorney General [Sir Arthur Piggott], Mr. Perceval, Mr. 

(1) .^f, vol. X. 580. 
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Hart, Mr. Johnson, and Mr. CuUen, for the Assignees and the Bank- 
rupt. 

The Lord Chancellor [Erskine]. — Considering the bankruptcy 
out of the case, it is clear, that by taking the body in execution the 
debt is satisfied to all intents and purposes. If the debtor, being in 
execution, becomes bankrupt, the creditor in reason and justice must 
have a right to elect ; not having contemplated that event ; which 
deprives him of the fruit of his execution. But, when the Commis- 
sion has previously issued, and the creditor therefore, takes his 
execution, apprised of the disposition to be made of the effects, and 
that there may be a certificate, and has his choice, that step upon 
the same reason must be an election ; and the debt is satisfied : 
whether by payment or by having the body in execution, is not ma- 
terial. This is the effect in general cases ; and the claim of these 
petitioners to prove must therefore be put upon the particular circum- 
stances ; upon which I am inclined to think, they are not entitled to 
come in under the Commission. The bankrupt was in confine- 
ment upon Mesne Process at their suit. Their representation is, that 

they wished to discharge him : but the assignees applied 
[* 194] * to them ; wishing, that he should remain in prison for an 

object, not applicable to the bankrupt, but beneficial to the 
creditors. In consequence of that application he was detained in 
prison ; but, when he became supersedeable by the rules of the 
Court, he had not done that act, for the purpose of doing which he 
was detained. There was no way then of forcing him fo do that, 
act, required by the assignees, except by taking him in execution ; 
which they did accordingly. If it stood there, and they let him out, 
immediately as that act was done, the point would deserve considera- 
tion. But why did the petitioners keep him in execution two years after 
he had done that act, in October 1804 ? That repels the presump- 
tion, upon which they contend, that this was not an election. They 
never discharged him ; for he was at length discharged only by the 
effect of the certificate. I have a strong opinion, that this debt can- 
not be proved : but I will look into the authorities. 

Dec, 9th. The Lord Chancellor [Erskine]. — I cannot permit 
this proof. The motive to an act, which, when done, operates as a 
discharge, cannot give it a different effect. The authorities are de- 
cisive ; and a case, stated by Mr. Cooke (l),^oes this length ; that 
when an agent without authority, and even without the knowledge 
of his principal, who was abroad, took the bankrupt in execution, 
that was an election. Upon this Affidavit, however, after the deeds 
were executed by the bankrupt, they refused to discharge him ; and 
he was at length discharged by the efiect of his Certificate. 

The Petition was dismissed. 

See, ante, the note to Ex parte CuiukU, 6 V. 446. 

(1) Ex parte fTarder, 1 Cooke's Bank. Law, 132; 8th edit by Mr. Roots, 157 
ft VOL. xin. 9* 
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TWORT V. DAYRELL. 

[1806, Dec. 11.] 

Party may discbarge his Solicitor ; who has a lien for his Costs upon papers in 
his possession ; but cannot, except by retaining them, prevent the progress of 
the Cause, untU he is paid (a). 
At law, the piarty cannot change his Attorney without a Judge's Order, [p. 196.] 
Lien for Costs upon papers in the Attorney's possession, [p. 196.] 
The Six Clerks formerly the only Attorneys of the Court, [p. 197.] 
Establishment of the Sixty Clerks under them, [p. 197.] 

A MOTION was made on behalf of a Solicitor, who had been em- 
ployed in this cause by the Plaintiflf, that the Plaintiff, and the other 
Solicitor, who had been substituted by him, may be restrained from 
prosecuting, or taking any proceeding, in this cause, until the Plain- 
tiif shall have paid the former Solicitor his bill of fees and disburse- 
ments. 

Mr. BeU, for the Plaintiff.— In O'Dea v. O'Dea (I) such an ap- 
plication was refused. The only person, of whom tne Court takes 
notice, is the Clerk in Court. In Ratdiff v. Roper (2), and Taylor v. 
Lewis (3), the Sixty Clerks are recc^nized as the only Attorneys of 
the Court. The reason, that a Court of Law will not allow the At- 
torney to be changed without leave, is the privilege, not of the cli- 
ent, but of the opposing party: the person, upon whom notices and 
process are to be served. 

Mr. Owen, in support of the Motion. — ^In the Court of Exchequer, 
upon the law side, the party cannot change his Attorney ; though the 
Attorney upon the Record is the sworn Attorney of the Court. If 
the Clerk in Court cannot be changed, which is admitted, 
a fortiori the Solicitor cannot be changed. The * Clerk [* 196] 
in Court merely copies instruments, hands them over, and 
gives notices : but the Solicitor conducts the cause. The history of 
the Six Clerks' Office is to be found in the case of the petition, JE2r 
parte The Six Clerks (4). It must now be taken, that a Solicitor 
is immemorially an officer of this Court. In Walmesley v. Booth (5) 
Lord Hardwicke states, that Attorneys and Solicitors especially since 
the Act of Parliament 2 Geo. II. c. 23, have been considered as of- 
ficers of justice, and they have stated fees allotted them ; which they 
ought not to exceed ; and therefore in all Courts, but more espec- 

(a) The lien prevails against infants, as against adults. Staines v. Maddox^ 
Mob. 319. It seems that a solicitor who obtains possession of papers, as next 
friend, has not any lien upon them by virtue of such possession. 2 Barbour, Ch. 
Pr. 207 ; Montagu on Lien, 53. 

(1) 1 Schoales & Le Froy's Rep. 315; MerreweUur v. MeUish^ antty 161; see 
the note, 162. 

(2) ] P. Will 410 ; antCj FVaneklyn v. CoUumn, vol. xii. 9; SkSlabar v. Lcmg- 
don, xii. 3, note. 

(3) 2 Ves. 111. 

(4) jJnic, vol. iii. 589. 

{5) 1 Atk. 25 ; see page 27. 
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iaily in Courts of Law, there are certain rules for regulating their 
conduct with regard to their Clients. This Court holds the same 
strong hand over a Solicitor, neglecting his duty, as a Court of Law 
over an Attorney. Lord Eldon held, that a Solicitor going a certain 
length in a cause, shall not leave it there, but shall go on. 

The Lord Chancellor fEasKiNE]. — If the principle is considered, 
great confusion would arise from permitting the party to change his 
Attorney, ad libitum, as often as he pleases : so that the Court could 
never know, when the cause was legitimately before it. Hence ari- 
ses the practice of the Courts of Law not to permit a party to change 
his Attorney without a Judge's Order ; and then the Court provides, 
that the Papers shall not be taken out of his hands without doing 
that justice, which his lien gives him; for due protection is to be 
given to the Members of the Court. Such Orders are perfectly fa- 
miliar at Law : but I am informed by the Roister (1) that 
[* 197] there is no such instance in this Court. *How is that to 
be accounted for ? The cases therefore at Law and in 
this Court are not analogous. The party cannot take his papers out 
of the hands of the Solicitor without paying his bill ; and the prob- 
ability is very strong, that the party cannot stir a step in the catfse 
without the papers. The Attorney trusts the Client upon his per- 
sonal responsibility ; and has, as his security, an Action and the 
Lien. In this Court the Six Clerks were formerly the proper and 
the only Attorneys of the Court : but, the business increasing, they 
« have had Clerks established under them ; the number of whom was 
finally limited to Sixty (2). The object of this Motion is in sub- 
stance an Injunction, restraining any farther proceeding in this cause, 
until the Bill of the Solicitor shall be paid. I can venture to affirm, 
that there is no precedent for that (3). 

The Motion was refused. 



1. With respect to the ffeneral lim of a solicitor for his coats, upon all papera 
which have come into his hands whilst he was acting in that capaci^r on behalf of 
the party against whom his demand is made, a^d 3ie restrictions by which that 
doctrine is prevented from operating injustice, see, ante, the notes to TVnrfor v. 

1. As to the antiquity of the office of Six Clerks, see Barker v. Dacie^ 6 Ves. 
687 ; and as to the responsibility of those officers, see Browne v. Baliard^ Jacob's 
Rep. 57. 



(1) Mr.Oroas. 

(2) Ante^ voL iii. Idd, 9. 

(3) .Me, voL vL 2, and the note. 
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HAYES'S CASE. 

[1806, Dec. 9, 15.] 

LrsTKCCTiORS to strike a Docket received from the Country on Sunday by a So- 
licitor; who, before the Bankrupt Office opens on the following naming, 
receives similar Instructions from another Client The^ must draw lots ; ac« 
cording to the course upon two applications at the same instant 

The Solicitor General mentioned a difficulty, that had occurred 
in the Bankrupt Office under the following circumstances. A So- 
licitor in London on Sunday received instructions from the country 
to strike a Docket. The next day, before the office opened, he re- 
ceived instructions from another client to strike a docket against the 
same person. The question therefore was, whether the party, 
whose instructions were first received by the agent, was entitled to 
preference, there being no rule of practice applicable to such a 
case ; or whether according to the course of the office 
upon * different applications at the same instant they must [* 198] 
draw lots. The Solicitor General [Sir Samuel Romitty] 
observing, that the same difficulty must arise if the same circum- 
stance should occur upon any other holyday, suggested, that some 
direction should be given to the Secretary of Bankrupts upon the 
subject. 

Dec. I5th. The Lord Chancellor [Erskine] directed, that in 
this instance the parties should draw lots ; and that a Rule should 
be drawn up accordingly for the future (1). 

See, anU^ the note to Ex parte Cooper, 12 V. 418, with the farther references 
there given. 

(1) See the General Order, ^m^ 207. 
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PERRY i;. BARKER. 
[1806, Nov. 27 ; Dec. 6, 15, 17.] 

After foreclosure and sale Action by the mortgagee for the balance opens the 
foreclosure (a). 

Therefore the mortgagee should have time to get back the estate and tender a re- 
conveyance, and the mortgagor to redeem. 

But the mortgagee having taken possession a considerable time ago, and the bal- 
ance being inconsiderably, a perpetual Injunction was decreed. 

The course in Ireland is a I>ecree for sale, instead of Foreclosure ; the mortgagor 
having the surplus, if any: the mortgagee his remedy in case of deficiency, 
[p. 205.] 

This cause (1) came on to be heard. The Defendant, a mort- 
gagee of a term of 500 years, to secure the sum of &00L and inter- 
est, by indentures, dated the 27th of April, 1790, with the usual 
covenants, and a joint and several bond by the Plaintiffs, the mort- 
gagors, in Hilary Term 1797 filed a Bill of Foreclosure. Upon the 
1st of February, 1798, the usual Decree was made. The Master's 
Report, dated the 14th of May, ascertained the sum due to be 909/. 
185. 5d. In July the mortgagee took possession. Upon the 15th of 
November, 1798, the Decree of Foreclosure was made absolute. In 
February 1799 the mortgagee sold the estate by auction for 800/., 
and afterwards brought an action upon the bond for 135Z. 8^. 3d. ; with 
interest from the 28th of June, 1799 ; when the sale was completed. 
The Bill was filed in 1803 ; praying a Redemption and an Injunc- 
tion ; or, that the Defendant may be decreed to have 
[* 199] * elected to take the premises in satisfaction of his de- 
mand ; and may in that case be decreed to deliver up 
the bond, and be for ever restrained from proceeding against the 
Plaintiffs. 

The Solicitor General [Sir Samuel Romilly], Mr. Alexandery and 
Mr. Martin, for the Plaintiffs. — ^The question is, whether a mort- 
gagee, having obtained an absolute foreclosure, by which the estate 
is become his property, can afterwards sue upon the principle, that 
there is a subsisting loan. A mortgage of an estate is at Law an 
absolute sale ; provided the day appointed for payment is past. Un- 
til that period an option, whether it shall be a sale, or a loan, re- 
mains with the mortgagor. If Courts of Equity had not interfered, 

(a) Afler a foreclosure, with or without subsequent sale, the mortgagee may sue 
at law. See ante, note (a), Perry v. Barker, 8 V. 527. 

Whether the action at law will open the foreclosure in Equity, and let in the 
Equity of redemption, is an unsettled question. The weight of English authority 
would seem to be, that it opens the foreclosure, unless the estate has, in the mean 
time, been sold by the mortgagee ; and then it is admitted, that the power of re- 
conveyance is gone, for it would be inequitable to open the foreclosure against 
the purchaser, 4 Kent, Com. (5th ed.) 183. But Courts in the United States have 
inclined against the conclusion, that the suit at law opens the foreclosure in any 
case. HcSch v. IVkUe, 2 Gall. 152 ; Lansing v. Goelct, 9 Cowen, 346 ; contra^ 
LoveU V. Lelandj 3 Vermont, 581. 

(I) See the Report upon the Motion for an Injunction, ante, vol. viii. 527. 
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relieving the mortgagor, after the day was past, the mortgagee 
would never have been permitted to enforce the covenants for pay- 
ment of the debt, or any collateral security. This gross injustice 
would be the consequence. The mortgagee, though considered as 
the purchaser of the estate, would be permitted to recover the whole 
money by putting the boqd in suit ; and the effect would be, that 
he would get the estate for nothing ; with reference to the mortgage 
considering the estate his own : with reference to the bond, treating 
the transaction as a loan. 

Will the redemption, given in this Court, make any variation ? 
When a Court of Equity says to a mortgagor, he cannot now have 
relief, that he has had all the time, that can be allowed to him, his 
situation is, as if there was no equitable jurisdiction. That is the 
precise state of this case. The principle, upon which the legal right 
under the instrument is restrained, that the mortgagee is 
become the purchaser of the estate, * applies equally to a [*200] 
part of the consideration as to the whole. It would be 
equally inconsistent with Equity to permit a part to be recovered. 
It is true, in Equity a mortgage is considered merely as a security for 
a debt, but that is true as long only as the power of redemption re- 
mains. The proposition is, that the bond cannot be put in suit with- 
out making it again a mortgage ; and then the foreclosure is opened ; 
and the right of redemption revives : Dashwood v. Blythesay (1). 
The consequence certainly is, that the mortgagee, permitting that, 
and waiving his foreclosure, is entitled to proceed in the action : but 
he cannot at the same time insist, that the estate is absolute in him, 
and also, that the money, forming the consideration, is a loan. Cases 
of the most enormous injustice may be put : for instance, that the 
estate would produce much beyond the amount of the debt : yet 
upon this argument the mortgagor could not have had redress. The 
case of a sale for less than the debt must be considered also with 
.reference to the principle, that a trustee must sell in such a mode as 
not to derive any benefit to himself. The mortgagee, having the 
whole control over the sale, is bound to sell, so as to liquidate the 
debt due to him, if possible. 

The only case, that has raised a doubt upon this, Tooke v. HarU 
ley (2), does not amount to a decision. The Defendant's Counsel ad- 
mitted all, that is now contended ; that the foreclosure was opened. 
Lord Thurlow intimated an opinion, that the mortgagee had a right 
to proceed in the action ; but does not say, the consequence is, that 
he has a right to keep the estate. The effect of opening 
the foreclosure is, that the * right of redemption revives ; [*201] 
and the mortgagee, having sold the estate, must either get 
it back, so tfmt the mortgagor may redeem, or must be considered as 
having elected to take the estate. The foreclosure cannot be opened 
to one effect, and not to another. If the mortgagee chooses to con- 

(1) 1 Eq. Ca, Ab. 317. 

(2) 2 Bro. C. C. 125. Cited also by the Solicitor General from bia own note 
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Aider the estate as a pledge, it must have that nature throughout. 
Until the case of Tooke v. Hartley (1) the general understanding 
was, that a mortgagee, taking the pledge to himself, took it in satis- 
faction of the debt : otherwise numerous instances must have occur- 
recl. The advantage would be by no means mutual : on the one side 
the mortgagor by a foreclosure losing the estate, whatever may be the 
value : on the other the mortgagee having a value set upon it, and 
proceeding for the difference. The principle must be, that, if the 
creditor chooses to proceed upon his personal securities, the estate 
must be a pledge ; but if it is not longer a pledge, if he has made it 
incapable of being so treated, the debt must be considered satisfied. 

Mr. Richards and Mr. Heald, for the Defendant. — Though the 
estate is sold, the mortgagee is entitled to proceed upon the bond. 
The distinction of Tooke v. Hartley is, that the mortgagee had him- 
self bought in the estate, and therefore had the power of restoring it. 
But Lord Thurlow's opinion, as represented by Lord Eldon (2) is in 
favor of the mortgagee ; and is founded upon the law of this Court. 
The transaction is a loan. The bond is the natural security ; the mort- 
gage only a collateral security ; generally with a covenant for payment 

of the money. At Law the effect of a mortgage is a convey- 
[* 202] ance upon condition ; and when * the condition is broken, the 

estate becomes absolute ; the mortgagee is a complete owner ; 
and there is an end of the relation of mortgagor and mortgagee. Might 
not the mortgagee bring an action, if the estate had been destroyed : if 
a house, for instance, had been burned ? No defence could in that case 
be made at Law. Recourse must be had to Equity ; which says, the 
estate is only a pledge ; and this Court, relieving against breach of 
condition, and giving effect to the real transaction, permits redemption 
within a given time. Notwithstanding a decree of foreclosure the 
debt remains unsatisfied. The decision, that the foreclosure is 
opened, proves only, that the estate must be brought into the ac- 
count : but if the pledge is not sufficient to pay the debt, the credi- 
tor may resort to his other securities. The court by confining a 
person, who contracted for two securities, to one, would commit 
great injustice. The advantage is too much in favor of a mortgagor ; 
who, though he can stop the suit upon a bill of foreclosure in limine (3), 
is by the indulgence too liberally granted, in addition to the neces- 
sary delay in the usual course of proceeding, furnished with the 
means of keeping the mortgagee out of his money, at the hazard of 
all the inconvenience, and even the ruin, that may be the conse- 
quence. This opinion was often expressed by Lord Eldon. 

The Solicitor General [Sir Samiul Romitty], in reply. — ^The ad- 
mission, that the foreclosure is opened by the action, with the con- 
sequence, that the right of redemption revives, decides this case ; 



(1) 2 Bro. C. C. 125. 

(2) ^Uj vol. viii. 531. 

(3) Sut 7 Geo. II. c. 20, s. 2; anicy H%um v. Hetoamy vol. iv. 105 ; Bastard v. 
CUakt^ vii. 489. 
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amounting to this, that the mortgagee cannot proceed to recover his 
debt without restoring the estate ; which in this instance 
* he cannot do. He cannot put up the estate to sale, be- [*203] 
fore he decides, whether he will consider it as as a pledge 
or not. He cannot determine upon the event. The affirmative of 
that proposition, extremely difficult to be maintained, must be made 
out by the Plaintiff. The mortgagee is at least bound to give notice 
to the mortgagor of his intention to sell ; especially if he proposes a 
sale by auction, which may not go near the value. He must give 
notice, that he means to sell as a trustee ; and put it out of his own 
power to take the surplus, fiut, even supposing such notice given, 
that he will sell as a trustee, accounting for the surplus, and making 
the mortgagor answerable for a deficiency, the Court would not per- 
mit him to have a compulsory sale under the Decree. He may have 
a foreclosure ; but cannot have a sale without the consent of the 
. mortgagor. The decision of Tooke v. Hartley cannot bear upon this 
case. According to my note that extra-judicial opinion, alluded to 
by Lord Eldon (1), appears to have fallen from Lord Thurlow, and 
without any reason. The reason upon which Lord Thurlow would 
have granted the Injunction, must have been, that the estate was 
capable of being restored. In this case the Court must interpose ; 
for it is only the equity, that prevents the recovery of the whole 
money ; and then the Court upon its general principles will not per- 
mit a man to consider himself a trustee for another, merely as it is 
advantageous to him so to consider himself; admitting, that other- 
wise he would not be a trustee. It rarely happens, that a mort- 
gaged estate is not equal to the money ; and generally a mortgagee 
takes a conveyance with a power to sell. Though the mortgagee 
is liable to some disadvantage, he may have great advan- 
tage. He may sustain some loss : but * he may also receive [* 204] 
great profit. He knows the nature of the contract, into 
which he enters, and is aware of the incidental advantage and dis- 
advantage. 

The Lord Chancellor [Erskine]. — ^The importance of the sub- 
ject, and the opinion, which, as Lord Eldon has distinctly stated his 
conception of it, I shall consider as Lord Thurlow's opinion, justify 
me in pausing upon this case. My opinion at present inclines to a 
middle course ; that, though, when a mortgagee has obtained a decree 
of foreclosure, the estate is his, if he will bring an action, he shall 
give the mortgagor an opportunity to redeem ; and the true equity 
and justice of the case seem to be, that the foreclosure is opened by 
the action ; but there must be some mode of bringing forward the 
mortgagor ; giving him notice, that he may redeem ; or the mort- 
gagee previously acknowledging, that he is a trustee. 

Dec. 16^A. The Lord Chancellor [Erskine]. — ^I continue of 
the opinion I expressed ; which is confirmed by an opmion of Lord 

(1) •tfn^fl, vol. viii. 531. 
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Redesdale. As I think, the foreclosure is opened , and the sale was 
so long ago as 1799, and the Defendant's demand is so inconsidera- 
ble, it is scarcely possible, that he should seek to put himself in cir- 
cumstances, that would allow the mortgagor to redeem ; the conse- 
quence of which would be, that the mortgagee must account for the 
rents and profits, as if no sale had taken place ; but he had continu- 
ed in possession. Under these circumstances therefore I think the 

best Decree will be to make the Injunction perpetual. 
[* 205] * I ought not, however, to do that without observing, 

that I am not sure, whether the embarrassment upon this 
subject has not arisen from this ; that the Court in one respect does 
not act altogether up to its own principle in the case of a mortgage. 
The mortgagee takes a double security : the personal covenant of 
the mortgagor, and usually a bond also, and a pledge of the estate. 
If, before he files a bill of foreclosure, he sues upon the bond, or 
brings an ejectment, the Court will not stop any of his remedies. 
But if he files a bill of foreclosure, and the mortgagor is unable to 
procure the money, the estate, whatever may be the value, is gone. 
Is it not extraordinary then, that he should have the advantage both 
way ; that, foreclosing, he shall keep the estate, though of much 
greater value ; but, if it is a scanty security he shall recover the dif- 
ference ! What I mean by presuming to say, the Court has not 
acted up to its principle, is this ; that perhaps, instead of a foreclo- 
sure, a decree for sale of the estate would be more analogous to the 
relative situation of lender and borrower ; and I am informed by 
Lord Redesdale, that such is the course^ in Ireland : a decree for 
sale instead of a foreclosure ; and if the sale produce more than the 
debt, the surplus goes to the mortgagor : if less, the mortgagee has 
his remedy for the difference. 

In this instance, if there was any probability, that this mortgagee 
could get the estate back again, he ought to have a time limited for 
that purpose : then he ought to tender a conveyance ; and the mort- 
' gagor should have a given t;me to redeem : but under the circum- 
stances of this case, the mortgagee's demand being so inconsiderable, 
the proper Decree is an Injunction. I shall not give costs ; as there 
has been a doubt upon the subject (1). 

See, ante^ the notes to & C. 8 V. 527. 

(1) 1 Eq. Ca. Ab. 317 ; Dashwood v. Blythesay. 
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GREENING, Ex parte. 

[1806, JuiTK 15.] 

Indorsement of Bankniptcy of a' Security, delivered to a Creditor previoiulj, 
valid. 

A PETITION was presented by a creditor of a bankrupt, praying 
that the bankrupt, or his assignees, may be ordered to indorse a 
promissory note, made payable to the bankrupt or order ; which the 
bankrupt had previously to his failure delivered to the petitioner as a 
security for part of his debt, but not indorsed. 

Mr. CooJcCy for the assignees, did not oppose the Petition ; but 
objected, that, the bankrupt's estate should not be burthened with 
the costs. 

Mr. TreslovCy in support of the Petition, cited Smith v. Picker- 
ing (1) ; in which Lord Kenyon decided, that under such circum- 
stances an indorsement by a bankrupt after his bankruptcy was 
valid : and contended, that, as the bankrupt was competent to in- 
dorse the note, the petitioner ought not to have been put to the 
necessity of this application, and was therefore entitled to his costs. 

The Lord Chancellor [Erskine] said, the security without the 
indorsement was only a piece of useless paper ; and allowed the 
costs. 

Aif indorsement and transfer of bills, after the bankruptcy of the acceptor, can- 
not alter the state of mutual credit between the pluvious holder of the bills and 
the bankrupt ; the transferee can only prove against the estate of the acceptor 
such sum as the former holder could have proved : Ex parte Deey^ 2 Cox, 424 : but, 
when an unindorsed note has been handed over for valuable consideration, the in- 
dorsement is mere form, — ^the transfer for consideration is the substance ; that cre- 
ates an equitable right and entitles the holder to call for the form, which it would 
be fraudulent to wiUihold ; the party transferring, or his representative, is bound 
to substantiate the right of the transferee, and an indorsement subsequent to bank- 
ruptcy is sufficient to give effect to the antecedent right: Waikins v. Mavhy 2 Jac. 
& Walk. 243 ; Smith v. Pickering, Peake's N. P. C, 50. A similar principle was 
applied (before the late general Act of 6 Geo. IV. c. 110, on the subject) to the 
indorsement of a bill of sale upon the certificate of registry of a ship sold while at 
sea ; tliis act of duty, it was held, the vendor might perfonn, though he had be- 
come bankrupt before he was required to do so : but the 37th and 40th sections of 
the act just cited to impose that duty upon the collector and comptroller of the 
port where the ship is registered, or at which she first arrives afler the sale. It 
nas been decided, however, that there is no jurisdiction in bankruptcy to order a 
bankrupt, or his assignees, to complete, by indorsement, the negotiable character 
of bills in tlie hands of Uie bankrupt's creditors, but in respect of which bills the 
bankrupt's estate is not entirely divested of all interest ; in such case, an order for in- 
dorsement can only be made on petition by consent: Et parte Hall, 1 Rose, 15; 
Ex parte Rowton, 1 Rose, 17. However, where the whole beneficial interest was 
out of the bankrupt previously to his bankruptcy, and he had become a mere trus- 
tee, the holder of the bills will not be driven to the expense of commencing a suit 
in equity, but the assignees will be ordered to give such a special indorsement as 

(1) 1 Esp. Dig. 30. See the references, 1 Ck>oke's Bank. Law, 295 ; 8th edit by 
Mr. Roots; Ex parte Mowbray, 1 Jac. Sl Walk. 428; fVatkins v. Maide, 2 Jac. & 
Walk. 237. 
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wi]l prevent them from heiae liable, personally, to the payment of the bills : Ex 
parte Mowbray ^ 1 Jac. & WaSc 428. The case wonld be different if the amount 
of the unindorsed notes was greater than the debts for which they were given in 
pledge ; under those circumstances the legal interest in the notes wonld oe in the 
assignees, who would be entitled to receive the surplus before lending their names 
to ths holders of the notes: Ex parte Brown^ 1 Glyn & Jameson, 408. 
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GENERAL ORDER IN BANKRUPTCY. 

[1806, Dec. 29.] 
GsifERAL Order in Bankruptcy as to striking a Docket and sealing a Commission. 

It is ordered that from henceforth no Docket shall be struck but 
between the hours of 10 o'clock in the morning and 2 o'clock in 
the afternoon and between the hours of 6 and 8 o'clock in the even- 
ing ; and that m case two or more persons shall apply at the same 
time to strike a Docket against the same person and both of them 
shall be prepared to issue a Commission forthwith (1)*, then that it 
shall be determined by lot which person shall issue such Commission ; 
but in case only one of such persons shall be then prepared to issue 
such Commission then that the Commission shall be issued to the 
person who shall be so prepared. Provided that any person apply- 
ing to open the office upon a Holyday (other than upon a Sunday) (2) 
may be at liberty so to do upon payment of a fee of One Guinea to 
the Clerk who shall attend at the office to open such office and enter 
a Docket in the Docket Book. And that no Docket shall hereafter 
be considered as struck until the same shall be entered 
in * the Docket Book, to which Docket Book all Solicitors [* 208] 
of the Court of Chancery may during the hours aforesaid 
have free access upon payment of the usual Fee of One Shilling 
and the Fee of One Guinea for opening the office in case such 
Docket Book shall be searched upon a Holyday. And it is far- 
ther Ordered that in case any person who shall hereafter strike 
any Docket shall not within four days next after such Docket shall 
be struck order a Commission to be sealed at the then next public 
Seal in case there shall be a public Seal within seven days next 
after such Docket shall be struck or by a private Seal within eight 
days after the striking of such Docket and shall not cause the 
same to be sealed accordingly, then that any other person may be 
at liberty to sue out a Commission without any notice given to the 
person who shall first have applied for such Commission (3). 

Erskine, C. 



See, in Ex parte Botame, 16 Ves. 147, Lord Sldon's observations upon the mag- 
nitude of the evil, to the correction of whicji the latter part of this order was di- 
rected : and as to its construction generally, see MdtoWs com, 19 Ves. 616. See, 
also, the 6th section of the statute, 6 Geo. IV. c. 16 ; and the note to Ex parte 
Leieester, 6 V. 429. And with respect to the construction of the words of the or- 
der, as applying to the first public seal which may occur after the docket has been 
struck, see Ex parte lfyfte<, 19 Ves. 62. ^ 

(1) Ex parte Hardman^ 1 Jac. ^ Walk. S93. 

(2) Haye's Case, ante, 197. 

(3) Past^ Ex parte Bourne, vol. xvi. 145 ; Ex parte Hym, xiz. 6L 

VOL. xiirt 10 
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THE SITTINGS AFTER MICHAELMAS TERM. 

[47 Geo. ni. 1806.] 



THELLUSSON v. WOODFORD. 
WOODFORD i;. THELLUSSON. 

[1806, July 21, 22 ; Dec. 6.] 

Will, directing, that, in case the testator shall enter into contracts for the par- 
chase of lands, and die before the conveyance, such contracts shall be carried 
into execution, and the money paid out of his personal estate, and the convey- 
ance be to his trustees, their heirs, &c. to the uses of his will. The Heir at 
Law, having interests bequeathed to him, put to election (a). 

Election. A person shall not claim an interest under an instrument without giving 
full effect to it, as far as he can ; renouncing any right or property, which 
would defeat the disposition, [p. 220.] 

The ground is the implied condition, upon intention; though from mistake, 
[p. 220.] 

The only instances of limiting the principle of Election are an attempt to devise 
by a Will not duly executed : 2dly, an attempt to devise by an infant, [p. 223.] 

The Will of Peter Thellusson, dated the 2d of April, 1796, devis- 
ing all his estates, manors, &c. at Brodsworth, and other places in 
the county of York, and all the messuages or tenements, lands, 
hereditaments, or premises, for the purchase whereof he had entered 
into any contract or contracts in writing, with the benefit of such 
contract and contracts respectively, and all other his real estates, 
whatsoever and wheresoever, to the use of trustees, their heirs and 
assigns, upon the trusts after mentioned, contained the following 
clause : 

" In case I shall in my life-time enter into any contracts for the 
purchase of any lands, tenements, or hereditaments, and I shall hap- 
pen to die, before the necessary conveyances thereof are 
[* 210] executed, I order * and direct, that all and every such con- 
tract or contracts, so entered into by me as aforesaid, shall 
be completed and carried into execution by my said trustees after my 
death, and that the purchase-moneys for such respective estates and 
premises shall be paid by them by with and out of my personal estate 

{a) For the late cases on the subject of elections, see ante, note (o) to Bvirieke 
v. Broadkurdy 1 V. 171 ; Baugh v. Read, 1 V. 257 ; and Blake v. Bunhury, 1 V. 
514; fVake v. ffoifee, 1 V. 33? 

The obligation of making an election ^ill be equally imposed on a legatee, 
although the testator proceeded on an erroneous supposition that both the subjects 
of bequest were absolutely at his own disposal. See 2 Williams, Exec. 1034. 
Bat when it appears that the testator meant only to dispose of the property, pro- 
vided he had power to do so, no case of election arises. Church v. KemhU, 5 Sim. 
635. 

For the history of the interesting case of ThMuMon v. Woodford, see ante, 
noto {a\ 4 V. 237. 
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and effects, and that the deeds and conveyances thereto respectively 
shall be made to them, their heirs and assigns ; and that they and 
every of them shall stand, remain, and be, seised and possessed of 
all and singular the premises so to be conveyed upon under and sub- 
ject to such and the same uses, trusts, limitations, provisos, and con- 
ditions, as are in and by this my Will created, expressed, and de- 
clared, of and concerning the estates hereby directed to be purchased 
by and with the aforesaid residuum of my estate and effects in the 
manner hereinbefore-mentioned." 

The testator within a month before his death, had contracted for 
the purchase of real estates to the amount of 30,000Z. 

The bill, filed by the trustees, prayed, that the trusts of the Will 
may be established ; and that it may be declared, whether Peter 
Isaac Tbellusson, as heir at law of the testator, is or is not entitled 
to such parts or particulars of his real estate, as were conveyed to 
him after making his Will ; and also to such particulars of his real 
estates as were purchased, contracted, or agreed to be purchased, by 
the testator after making his Will ; and to have such of the said 
contracts as remained unperformed at his decease completed for the 
benefit of his said heir at law, and to have the purchase-money paid 
out of the personal estate of the testator ; and particularly, 
that it may be declared, * whether the heir is entitled to [*211] 
such last mentioned real estates, and also to the legacies 
and bequests in the Will ; and, if not, then that he may be put to 
his election. 

The Decree, dismissing the Bill, filed by the widow and children 
of the testator, as far as it sought to have the trusts of the Will de- 
clared void, and establishing the Will, giving directions for carrying 
the trusts into execution, and declaring a trust, as to the estates, con- 
tracted for by the testator after the date of his Will, for the heir, re- 
serving the question, whether he would be entitled to the per- 
gonal bequests, having been affirmed by the House of Lords upon 
Appeal (1) the question of election was brought forward upon the 
petition of the trustees. 

Mr. Martin, and Mr. A. BuUer, for the Petition : The Attorney- 
General^ [Sir Arthur Piggoii] for the Trustees and for the Crown ; 
Mr. Alexander, for the Grand4I!hildren. — ^Though no authority upon 
the subject of election appears to apply precisely to this case, the 
principle is clear. From the period of Noys v. Mordaunt (2), the 
earliest case, the rule has prevailed universally, that a man shall not 
take a benefit under a Will, or any other instrument, and at the same 
time disappoint the provisions of that instrument. It applies to per- 
sons of every description, however favored ; wife, heir at law, or 
by custom, issue in tail, &c. The reason upon which it has been 
considered as not applicable in certain cases, is, that the Court had 
not before it legal and proper evidence, that the legatee 
was by his * claim disappointing the testator's intention; [*212] 

(1) See the Reports, Thdlui9(m v. Woodford, arde, vol. iv. 227 ; xi. 112. 

(2) 2 Vera. SSt 
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and those cases are not inconsistent with the rule. Those cases, 
forming exceptions to the rule, are principally of this sort : an 
attempt to devise real estate by an unattested Will ; giving personal 
benefits to the heir. In such a case, it is admitted, the heir is not 
put to elect ; but the reason is, that the Court has not before it the 
intention, upon which a case of election may be raised. If a l^acy 
is bequeathed to A. in consideration, that he shall convey an es ate 
to B. there is no occasion to look ferther than to the personal lega- 
cy ; a condition being expressly annexed to it, which must be com- 
plied with. But that is not the form, in which the case of election 
usually appears. There is generally no express condition : but a 
condition is by implication considered as annexed to the legacy. If 
a legacy is bequeathed to A. ; and A.'s real estate is by a codicil 
duly attested given to B., that codicil cannot pass that estate : but 
it will raise a case of election ; and if he elects to keep his estate, 
satisfaction must be made to the devisee, as far as he is disappointed, 
out of' the le^cy. But, if the codicil is not attested according to 
the Statute of Frauds (1), there is not a case of election ; the Stat- 
ute not permitting the Court to look at the codicil, unattested, with 
reference to real estate. The effect is, not only that the attempt to 
dispose is ineffectual, but, that the Court cannot look at the instru- 
ment as evidence of the intention to devise real estate. 

There is no substantial difference between that and the case of one 
instrument, containing both the legacy and the devise. The same 
instrument is frequently for different purposes read and refused : a 
probate, for instance, is read as to personal estate ; not as 
[** 213] to real estate. * It is considered, as if what relates to that 
was struck out. Therefore, in the case of Bich v. Cock- 
ell (2) the husband was not put to his election ; the Ecclesiastical 
Court having refused probate of that instrument, by which an at- 
tempt was made to give to a stranger that, which was the property, 
not of the married woman, but of her husband. The principle is 
precisely the same as that of an heir, claiming against an unattested 
Will ; the election failing in both cases for want of authentic evidence 
of the intention. 

There is considerable force in the objection, that the Court may 
read the Will for the purpose of getting at the intention ; confining 
the operation of the Statute to the effect of the instrument. But 
that distinction is not supported by the authorities. Lord Hard- 
wicke clearly went upon this ; that the Court could not look at the 
instrument. Hearle v. Greenbank (3) is the first case of that kind ; 
and the subsequent case, of Boughton v. Boughton (4) contains the 
best commentary upon it. Lord Hardwicke, the former case being 
pressed upon him, takes the distinction, that, as the Will then before 
him contained an express condition, there was enough to raise the 

(1) Stat 29 Ch. II. c. 3. 

(2) Ante, vol. ix. 369. 

(3) 1 Ve8.298; 3 Atk. 695. 

(4) 2 Ves. 12. 



1806.] THELLUSSON V. WOODFORD. 213 

case of election ; but in the other case there was nothing to show, 
that the real estate was devised ; as no legal evidence of that inten- 
tion was before the Court. The distinction, that the Will cannot 
be read, that a Will unattested is not evidence as to real estate ; is 
sensible, and does not br^k in upon the general rule : to which 
there is no exception, that does not proceed upon the circumstance, 
that the instrument is not in evidence before the Court. That dis- 
tinction is followed by Lord Eldon in Sheddon v. Good- 
rich (1), and •jRicA v. CocJceU (2). The inclination of [*214] 
Lord Hardwicke not to confine the rule, and to apply it, 
wherever it can be applied, is apparent ; for there is strong reason 
to say, the case of Bougkton v. Boughton is within Hearle v. 
Greenbank. 

In this Will the intention is perfectly clear. The testator has de- 
clared it in express terms. The disposition fails for a reason, differ- 
ent from, and having no analogy to, that, by which it was defeated 
in the other cases, to which the doctrine of election was not consid- 
ered applicable. Ever since the case of Bunker v. Cooke (3) the 
law has been established, that real estate, purchased after the execu- 
tion of a Will, cannot pass by it : whether upon the principle, that a 
devise has the nature of an appointment, or upon the construction of 
the Statute of Wills (4), is indifferent for this purpose. The objec- 
tion is, that these estates cannot pass by the devise : neither can an 
estate tail : nor a copyhold estate, unsurrendered (5) nor the estate 
of another person : yet all these have been held cases of election. 
The want of power in the devisor is not merely immaterial : 
that raises the election. If a legacy of 10,000/. is given to A., 
and A.'s estate is devised to a stranger, that is a clear, acknowl- 
edged, case of election : the effeet being through that medium a pur- 
chase of A.'s estate. Why is not that the effect of this Will ? What 
substantial difference can be stated ? So, in Lady Cavan v. PuUe- 
ney (6), a devise in very general terms, the heir in tail was put to 
election. Suppose, a recovery had been suffered, under 
which the same person would * have been entitled to the [* 215] 
fee-simple by descent: can any intelligible distinction be 
stated, upon which in one case the heir in tail should, and in the 
other the heir at law should not, elect ? As to the copyhold estate, 
not surrendered, the Will is as ineffectual as this Will is, as to the 
after purchased estates : yet that also is without doubt a case of 
election. 

The Solicitor General [Sir Samuel JRomi/Zy], Mr. Perceval, and 
Mr. BeU, for the Heir at Law. — No instance can be produced of a 
person, compelled upon the doctrine of election to give 'up a free- 

(1) .^nie, vol. viii. 481 ; see page 496. 

(2) ^nte, vol ix.369. 

(3) Fitz. 225 ; Holt, 236. See ante, vol. ii. 427. 

(4) Stat 32 Hen. VUI. c. 1 ; Stat 34 Hen. VUI. c. 5. 

(5) Blufd V. ClUherow, ante, vol. x. 589, and the note 591. 

(6) Mte, vol. ii. 544 ; iii. 384. 
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hold estate, which he takes as heir at law. That point will now be 
decided for the first time. The clause of the Will, upon which this 
question arises, is very p>eculiar : an attempt to devise estates, for 
the purchase of which the testator shall have contracted, and that 
shall remain under the contract at the time of his death : so, that, 
if these contracts had been executed, and the estates conveyed to 
the testator, his heir would have been clearly entitled both to these 
estates, and to the personal interests bequeathed to him. The dis- 
tinction, taken upon the expression of Lord Hardwicke, not in the 
Statute, that the Will cannot be read as a devise of real estate, but 
may be read to show the intention, in this instance as to the after- 
purchased estates, is not substantial. All devises of real estate depend 
upon the Statute. By the Common Law no man could devise, ex- 
cept by custom : the Common Law, regulating those particular cases. 
By the Statute of Wills (1) a man cannot devise lands, of which he 
is not seised ; which is the construction put upon the expression of 
the Statute, <' having." The first Statute, 32 Hen. VIIL does not 

except infants : but they are by the subsequent Statute 
[* 216] *made incapable of devising real estate. With reference 

to the Statute of Frauds (2), there was as much reason 
for restraining the power of devising after-acquired estates, as for 
guarding against devising, not in the form prescribed by the Statute ; 
as the effect might be to pass more than the testator intended. But 
what is the distinction of the case of an infant ? Why may not the 
Court in that case look at the Will for the purpose of collecting the 
intention ? The only reason is, that the law does not permit a devise 
by an infant. Neither does it permit a devise to pass lands after- 
wards acquired. 

The case of Boughton v. Boughton (3) is not a case of election. 
That is a case of construction, upon a condition expressed ; falling 
under another consideration, and to be determined upon a different 
principle, and different reasons, from those, upon which the case of 
election depends ; which always arises upon an implied condition. 
The former involves only two considerations: 1st, Whether a con- 
dition is annexed : 2dly, Whether it is legal. In Boughton v. 
Boughton the Will was not duly executed ; but effect was given to 
the condition ; as it was expressed ; and in Sheddon v. Goodrich (4) 
and all the other cases, the distinction between an express and 
implied condition is acknowledged. Probably the case of a man, 
devising the estate of another person, knowing that, has never occur- 
red : but the testator has in such cases from mistake supposed, he 
was disposing of his own estate. Supposing him to know, the 
estate was the property of another, perhaps the doctrine of election 

would apply to that case; but the distinction, always 
[* 217J taken, is between conditions expressed '* and implied. In 

(1) Stat 32 Hen. VIIL c. 1 ; Stat 34 & 35 Hen. VIIL c. 5. 

(2) Stat 29 Ch. XL c. 3 
3) 2 Ves. 12. 

(4) AnU, vol. viiL 481. 

VOL. XIII. 10* 
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Shedion v. Goodrich Lord Eldon proceeds upon that distinc- 
tion; and cites the case of Carey v. Askew (1), in which Lord 
Kenyon considered it so well established as to bind the Court ; 
though he could not assent to the reason of the doctrine ; stating, 
that it was very difficult to discover the distinction between the 
cases, Hearle v. Chreenbank (2) and Boughton v. Boughton (3) ; and 
his Lordship was so litde disposed to carry that distinction farther, 
that he expressed his opinion, that the former decision is the better 
of the two. Lord Eldon also expresses his disapprobation of that 
distinction ; but considers it establisljed. 

The objection in those cases was, that the Will, not being at- 
tested by three witnesses, could not be read as to the r^l estate. 
Upon what ground can this Will be read ? The objection in both 
cases is, that the roan is not permitted by law to make such a dis- 
position. The Will must first be read ; and then the fact dekon 
the Will is shown : in the one case, that the party was an infant : 
in the other, that there are after-purchased estates. In the case of 
revocation of a devise by tenant in tail, the effect of a recovery suf- 
fered, why should not the heir equally be put to election ? In that 
instance also the Will cannot operate upon the estate. As to the 
case of copyhold estate, the heir is put to elect, upon very different 
principles. This Court is in the habit for certain purposes of dis- 
pensing with form ; supplying in favor of creditors, a wife or chil- 
dren, the want of surrender. The Will is a complete and perfect 
instrument to operate upon the estate; and the precedent form 
of a surrender alone is wanting ; in respect of which de- 
fect relief is * given. But the forms, prescribed by the [*218] 
Statute of Frauds (4), and the republication of a Will af- 
ter a purchase, have never been dispensed with. 

Mr. Martin, in reply. — All these cases of election depend upon 
what is stated by Lord Talbot in the case of StreaifieJd v. Streat- 
field (5) ; that, where a man takes upon himself to devise what he 
has no power over, upon the supposition, that his Will will be ac- 
quiesced in, this Court compels the devisee to take entirely, not par- 
tially, under it ; as in Noys v. Mordaunt (6) : there being a tacit 
condition annexed to all devises of this nature, that the devisee does 
not disturb the disposition of the devisor (7). The principle how- 
ever is much broader : and not limited to a condition, either ex- 
pressed, or implied: viz. that it is against conscience, claiming 
the benefit of an instrument, to set up a legal right to disappoint 
the claims of other persons under the same instrument. Almost all 
these cases proceed upon want of power in the testator ; for which 

(1) Stated by the Solicitor General from his own note. 
2) ] Ve8.298;3Atk.695. 

(3) 2 Ves. 12. 

(4) Stat 29 Ch. II. c. 3. 

(5) For. 17a 

(6) 2 Vem. 581. 

(7) Whether this goes farther than Compensation, see the notes, anU, 171 ; vol. 
L593. 
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reason the Will is inoperative ; either from the want of interest, as 
in the instance of a tenant in tail, and the copyhold, or from a de- 
fect in the execution, or incompetence of the testator. In the two 
last cases the Court cannot look at the instrument ; with the excep- 
tion of the case of express condition, Baughton v. Boughton ^1). 

In Heark v. Chreenbatik (2) the infant affected to give, 
[* 219] not property, that was not * her own, but her real estate ; 

and the ground, taken by Lord Hardwicke, was, that in 
no instance could the Court look at the Will of an infant as to real 
estate : an infant being by the Statute placed in the same condition 
with reference to that as a luniUic ; and the Will of the former as 
to real estate equaUy inoperative. An infant had not under the first 
Statute (3) the capacity to devise. The general words of the Act 
must be construed all persons competent ; and in Dyer and Hobart^ 
referred to in Ruffhead's edition of the Statutes, it is laid down, 
that an infant never could have devised. 

The case of an express condition annexed, by a party, competent 
to dispose, and doing the proper act for that purpose, is not a case 
of election ; the equity proceeding upon this ; that the disposition 
made by the Will in effect requiring the party, taking under it, to 
conform to that disposition, a condition is implied. In the case of 
an infant there is positive incapacity : and therefore the Court can- 
not look at the instrument. But it is competent to a man, having a 
view to acquire property, to annex a condition to a disposition in 
favor of his heir, that he shall give effect to the general disposition 
of the Will. It does not appear in a general devise, that any land 
was acquired after the date of the Will. The Will, being duly ex- 
ecuted to pass real estate, is read for the purpose of collecting the 
intention ; and, if it appears, that any land was acquired afterwards, 
the heir upon the general rule mqst elect. In the case of the copy- 
hold the testator has not, as he might, acquired a right to act upon 
it. The intention is in this Will, as strongly indicated, as if the 

testator had in express terms called upon his son to give 
[* 220] effect to * these contracts ; and no precise form of words 

is necessary. The heir, insisting upon his right, will de- 
feat that disposition, which the testator has attempted, but had not 
power to make effectual. This is upon the whole one. of those 
cases, in which the Court, seeing the clear intention from the dispo- 
sition, made by the Will, opposes the doctrine of Election to the 
exercise of a right, but must defeat that disposition. 

Dec, I6th. The Lord Chancellor [Erskine]. — The prayer of 
the bill, filed by the heir at law, with reference to this point, is in 
effect, that the personal estate of the testator shall be applied to the 
completion of these contracts, directed by the Will to be carried 
into execution, for the benefit of the heir ; and that he in opposi- 

(l)2Ves. 12. 

(2)lVes.298;3Atk.695. 
(3) Stat 32 Hen. VIU. c. 1. 
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tion to the Will may take as heir those estates, so contracted for ; 
and the trustees may stand seised, to his use, instead of the uses of 
the Will. I give the judgment, which I find myself bound to give, 
with some reluctance ; considering this Will as dictated by feelings, 
not altqgether consistent with convenience. But this appears to 
me to be a case of election. The jurisdiction, exercised by this 
Court, compelling election, may be thus described. A person shall 
not claim an interest under an instrument without giving full efiect 
to that instrument, as far as he can. If therefore a testator, intend* 
ing to dispose of his property, and making all his arrangements under 
the impression, that he has the power to dispose of all, that is the 
subject of his Will, mixes in his disposition property, that belongs 
to another person, or property, as to which another person has a 
right to defeat his disposition, giving to that person an in- 
terest by his Will, that person * shall not be permitted to [* 221] 
defeat the disposition, where it is in his power, and yet 
take under the Will. The reason is the implied condition, that he 
shall not take both ; and the consequence follows, that there must 
be an election ; for though the mistake of the testator cannot affect 
the property of another person, yet that person shall not take the 
testator's property unless in the manner intended by the testator. 

This is the proposition. But it has been said, that when a testa- 
tor by his Will attempts to give that, which is not his property, but 
which he supposes to be his, forming his different dispositions upon 
that mistake, nan c&nitaty what he would have done, had he been 
aware of the true state of the circumstances. The best answer 
that was given by Lord Alvanley in the case of fVhistler v. Web- 
iter (1); that no man shall claim any benefit under a Will with- 
out conforming, as far as he is able, and giving effect to every 
thing contained in it, whereby any disposition is made, showing an 
intention, that such a thing shall take place ; without reference to 
the circumstance, whether the testator had any knowledge of the 
extent of his power, or not : nothing can be more dangerous than to 
speculate upon what he would have done, if he had known one 
thing or another : it is enough to say, he had such intention ; and 
the Court will not specuUte upon what he- would have done in the 
different cases put : if the instrument is such as to indicate, what 
the intention was, the only question is, did he intend the property to 
go in such a manner : not, whether he had power to do so, and 
would have done it, had he known, he could not without a condition 
imposed upon another person : whether he thought he had 
the right, or, knowing the extent of his authority, * intend- [* 222] 
ed by an arbitrary execution of power to exceed it, no per- 
son, taking under the Will, shall disappoint it. 

In every case of election there must be an intention to dispose of 
that, over which that person has no power of disposition. That is 
the circumstance, that creates election. The testator, with this pe- 

(1) ^nUj vol. iL 367 ; see pages 376, 371. 
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culiar object, the application- of his personal estate to the acquisition 
of great landed property, was not aware of the distinction between 
real and personal estate ; and therefore conceived, that under this 
direction of his Will as to his future contracts for purchases, his 
trustees would be legally seised according to the uses of his Will. 
As he had not the power to make that disposition, the heir takes 
those estates, that cannot pass by the Will : but the testator, not 
being aware of that, gives considerable interests to his heir ; but 
gives those interests under the conception, that the whole property 
and arrangement were subject to his control ; and upon that ground 
the principle of election must prevail. ^ 

In Noys v. Mordaunt (1) the testator imagined, he had power 
over the estate ; which was in settlement ; and the Lord Keeper put 
the decision upon the implied condition. That case was followed 
by Streatfield v. Streatfield (2), and several cases down to Shedd<m 
V. Goodrich (3). The difficulty upon a plain, simple, principle first 
occurred in the case of Hearle v. Greenbank (4). But I do not 
apprehend, that this case will be embarrassea by that decision. 
Lord Hardwicke held, that the act of the infant had no effect ; that 
there was no disposition as to the real estate ; and therefore a case 

of election did not arise. 
[* 223] * This is the case of a man, having a clear right to dis- 
pose by Will both of his real and personal estate : but his 
disposition fails as to these real estates by his ignorance of the dis- 
tinction, that a Will of a subsequent date was necessary. There is 
therefore, as in the case of Hearle v. Greenbank (5), no Will, that 
can touch these real estates. As to the case of a devise, with two 
witnesses only, the intention is as plain as in Noys v. Mordaunt (6) : 
why then should not the Court say in the former case, the intention 
is clear ; but cannot as to the real estate have legal effect, from the 
omission of a third witness, by mistake ; as in the other case the 
devisor attempts through mistake to devise an estate, which is in set- 
tlement, or belongs to another person. The opinion of Lord Hard- 
wicke I take to be this. A devise of real estate is considered as a 
matter of so much solemnity and importance, that the Law will not 
accept proof of the act without the evidence of three witnesses. 
If not so proved, it is nothing : it cannot receive notice. The in- 
tention cannot be represented ; for it cannot be presumed ; and there 
is no evidence ; the Will, not being executed with the solemnity pre- 
scribed by the Law as to real estate, cannot be read : the Court 
cannot see any devise of real estate : and therefore, as the estate 
does not appear to be devised away from the heir, no act appearing 
to be done, as in this case the act does appear to be done by 

(1) 2 Vem. 581. 

(2) For. 176. 

(3) AnU, vol. viiL 481. 
;4 1 Ves.298; 1 Atk.e95. 
(5 lVe8.298;3Atk.e95. 
(6) 2 Vem. 581. 
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Mr. Thelhisson, the heir cannot in that case be put to election (1). 

The case of Htarh v. Greenbank (2) stands upon the same 

ground ; an infant under the Statute (3) not hav- 

* ing a right to dispose of real estate. The Court cannot [* 224] 

look at the Will. It is from the incapacity of the person, 

who frames it, considered as no instrument. 

These are the only instances, in which the principle has been lim- 
ited. It cannot be argued, that it does not reach an heir at law. 
Lord Hardwicke would not put the case of an heir at law by way of 
illustration, if the heir could not under any circumstances be put to 
election (4). The principle of election is plain and intelligible, that, 
if a person,* being about to dispose of his own property, includes in 
his disposition, either from mistake or not, property of another, an 
implication arises, that the benefit under that Will shall be taken 
upon the terms of giving effect to the whole disposition. Mr. Thel- 
lusson's heir takes these estates, as if his father had not made a 
Will : but my opinion is, that he cannot also take what is given to 
him by the Will. He must therefore elect (5). 

See, ante, the notes to S. C. 4 V. 277. 

(1) Jinie^ voL vii. 372; Skeddtm v. Goodrich, viii. 481 ; Gardiner v. Fell, 1 Jac. & 
Walk. 22. 

(2) 1 Ves. 298 ; 3 Atk. 695. 

(3) Stat 32 Hen. VIII. c. 1 ; 34 Hen. VIII. c. 5. 

(4) The case of a d»vise to the heir of an estate, which he would have by des- 
cent, if no Will was made, and to another person, of an estate, of which the heir 
is seised in his own right, is put by Sir Samuel Romilly (ante, vol. ix. 374, Rick v. 
CockeU,) OS said to be a case of Election. Mr. Sugden (Law of Vendors and Pur- 
chasers of Estates, 2d ed. 128, 9, n. 3,) has found a precise decision of tlie point, 
accordingly, against the heir: Jlnon, Gilb. Eq. Rep. 15. In that instance, it may 
be observed, the heir took, not under the devise, but by his better title, descent 
The devisor, however, devising the estate to him, must be conceived to be aware 
of his power to devise it away ; and the condition was accordingly implied. Bro- 
die V. Barry, Welby v. Wdhy, 2 Ves. & Bea. 127, 187. Upon the doctrine of 
Election generally see the notes, anU, vol. i. 523, 7. 

(5) This Decree was affirmed by the House of Lords, 1 Dow. 249. 
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ALLEY V. DESCHAMPS. 
[1806, Nov. 27 ; Dec. 18.] 

Bill for specific perfonnance of an Agreement dismissed upon the lapse of time, 

without proceeding in the performance (a). 
Origin of the jurisdiction to grant the specific perfonnance of an agreement, 

&.228.] 
The doctrine of compensation has heen carried too far. It is not to prevail, nnleas 

the party will substantially have that, for which he contracted (b), [p. 2^0 
Time, with reference to the performance of a Contract, not immaterial [p. 2SSA,] 
Origin of the jurisdiction to grant a specific performance, [p. 228.] 

Crichton Horne, being in 1794 possessed of leasehold premises 
in London for the residue of a term of 99 years, commencing in 
1792, with a view to a partnership, to be entered into between him 
and John Deschamps junior, one undivided moiety of the premises, 
consisting of a glass-house, with the fixtures, utensils, ,&c. was in 
consideration of 1430/. assigned to John Deschamps senior, for the 
residue of the term ; and he and Home demised all the premises to 
Peter Mellish for 14 years, at the yearly rent of 50/. ; upon trust to 
assign to Home and Deschamps junior for the purpose of carrying 
on the partnership ; and Mellish assigned to them accordingly. 

In January, 1796, Home and Deschamps junior borrowed from 
Deschamps senior 800/., Upon mortgage of the whole of the premises. 
In November, 1797, Home and Deschamps junior dissolved their 
partnership ; and assigned all their stock in trade, debts, &.c. for 
the benefit of their creditors ; and by an agreement, dated the 21st 
of November, 1797, Deschamps senior and junior agreed, that upon 
payment by Horne, his executors, &c. to Deschamps senior, his ex- 
ecutors, &c. of 2000/., in part satisfaction of the sum of 2230/. by 
equal instalments, at two, four, and six, years, with interest, payable 
half yearly, Deschamps senior and junior would, after the expiration 
of the six years, and after full payment and satisfaction of the said 
sum of 2000/., and interest, as aforesaid, assign all their respective 
interests in the premises, fixtures, utensils, &.c. to Horne. 

Home was upon the execution of the agreement put in possession ; 

and carried on the business on his own account until his 

[*226] * bankruptcy; which took place upon the 19th of April, 

1800. The only payment he made to Deschamps senior, 

was 100/. The premises were purchased by the Directors of the 

London Dock Company, under the Act of Parliament (1), for the 

(a) As to delays in completing purchases, and the importance of time, see ante, 
note (o), Hertford v. Boore, 5 V. 719 ; notes (6) and (c), Omerod v. Hardnum^ 5 V. 
722; note (a), Harrin^on v. WhuUr, 4 V. ^. 

The interference of the Coml to enforce specific performance is discretionaiy, 
and will not take place, unless it is strictly equitable and according to conscience. 
See cndty note (a\ Spurrier v. Hancodij 4 V. 667. 

(b) See anU, note (a\ Calcrqft v. Roebwky 1 V. 221 ; note (al Calverky v. ffil- 
liams, 1 V. 221 ; note (a), Craven v. !ZVdfcett, 1 V. 60. 

(1) Stat 40 Geo. m. 
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sum of 35001. : and, the differcDt parties claiming having executed 
the conveyance without prejudice, the Bill was filed in July 1802 by 
the assignees under the Commission of Bankruptcy against Home ; 
praying, that the Plain tiiTs may be declared to have been entitled to 
a specific performance of the agreement of November, 1797 ; and 
therefore to be entitled to the residue of the money, paid by the 
London Dock Company, or to a moiety thereof. 

The Defendants Deschamps senior and junior by their Answer 
stated, that, Home becoming soon after the agreement very much 
embarrassed, and wholly unable to comply with the terms, it was con- 
i^jdered as relinquished ; and was in fact made void by his non-com- 
pliance : but he was sufiered to continue in possession, as lessee of 
Deschamps senior, at the rent of 1002. a-year ; and as such lessee 
about two years after the agreement, Home paid to Deschamps sen- 
ior. 1002., being one year's rent ; which was the only payment he 
ever made as lessee, or otherwise. 

Mr. Fonblanque and Mr. CuUen^ for the Plaintiffs, cpntended upon 
the evidence, that the inference was acquiescence rather than aban- 
donment ; and though time is not to be considered immaterial, it is 
not to be strictly regarded. 

•The Solicitor General [Sir Samutl RomiUy] and Mr. [*227] 
BtUy for the Defendant. — In the case of Guest v. Homr 
fray (1) all the authorities are collected ; in which the Court, pro- 
ceeding upon the particular circumstances of each case, has held an 
agreement abandoned by a party, who had not taken any step for a 
considerable period. Ever since the case of Lloyd v. Collet (2) the 
notion, that a specific performance might be compelled at any distance 
of time, tha!t the time upon such a subject was immaterial, has been 
corrected. A Plaintiff, coming for a specific performance after a 
great lapse of time, must satisfy the Court, that he has not abandoned 
his right ; that he has not lain by, with a view to take advantage of 
fortuitous circumstances ; if the event should be favorable to him ; 
that during the whole period be had in contemplation to perform the 
contract ; and the other party expected to be called upon. None of 
these parties thought of performing this contract until a considerable 
time after the bankruptcy ; when the value was greatly increased by 
the purchase for the use of the London Docks. The bankruptcy 
considerably strengthens the Defendant's case. In Brooke v. 
Hewitt (3) the question, whether bankruptcy had not the effect of 
putting an end to the ^reement, was much discussed ; and the 
Lord Chancellor thought it a very material ingredient for that pur- 
pose. 

The Lord Chancellor [Erskine]. — I have upon another occa- 
sion (4) stated my opinion upon the doctrine of specific 
performance. This * Court assumed the jurisdiction upon [* 228] 



(1) .^n/e, vol. V. 818.- 

(2) 4 Bro. C. C. 469 ; ante, vol. iv. 689, 690, n, and see the note, 691. 
"^^ JhUe, vol. ill. 253; see xii. 513. 

See Halaey v. Chraniy on/e, 73. 



(3) 
(4) 
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this simple principle; that the party had a legal right to the 
performance of the contract; to which right the Courts of law, 
whose jurisdiction did not extend beyond damages, had not the 
means of giving effect. Even that was considered by the Courts of 
Common Law to be a great usurpation. Afterwards, however, the 
Court went much farther: and the doctrine of compensation has 
been carried to an extent, not justified by the ancient course, and 
which I never will follow ; as upon the Contract for the House and 
the Wharf, and the other cases, that have been noticed with disap- 
probation by Lord Eldon (I). This Court ought not to interfere, 
unless it is clear, that the party will substantially have that, for whi<;^ 
he contracted. With regard to this particular case, it would be very 
dangerous to permit parties to lie by ; with a view to see, whether 
the contract will prove a gaining or losing bargain ; and according 
to the event, either to abandon it ; or, considering the lapse of time 
as nothing, to claim a specific performance ; which is always the 
subject of discretion^ 

Dec. iSth. The Lord Chancellor [Erskine]. — ^Under the cir- 
cumstances of this case there is not a color for decreeing a specific 
performance of this agreement. Lord Hardwicke could not have 
stated what is supposed to have been laid down in the case of Gib- 
son V. Patterson (2) ; that, as a general proposition, time is in Equity 
perfectly immaterial ; a proposition, very extraordinary, when the 

origin of this jurisdiction to grant a specifio performance is 
[* 229] considered. This * relief, I have formerly observed (3), 

was first given upon a legal right, instead of damages ; 
which was followed by another class of cases, equally clear, that 
where a party was not able to perform his engagement, according to 
the strict letter, if the failure was not substantial, the other should 
not be permitted to take advantage of the strict form. But the re- 
lief was never given in the extravagant manner, which the circum- 
stances of this case would require ; that a man, having done nothing, 
having broken his contract, may at any distance of time claim all the 
advantage, as if he had fulfilled it. 

In the case of Harrington v. Wheeler (4), which is not unlike this 
case, particularly in the circumstance, that money was paid. Lord 
Rosslyn [Loughborough] dismissed the bill with costs : the Plaintiff 
not having done any Act. The same principle is laid down in 
Lloyd V. Collet (5) ; and the report of Oibaon v. Patterson (6), in 
which the lapse of time appears to have been considered as perfectly 
immaterial, is in those cases corrected. This is a most extravagant 
case. 

(1) See Drtwe v. Hanson^ ante, vol. vi. 675 ; Halsey v. Orant, ante, 73, and the 
notes, 79 ; vol. x. 70. 

(2) 1 Atk. 12. 

(3) ^nU, 76, Halsey v. Grant. 

(4) ^fite, vol. iv. 666. 

(5 4 Bro. C. C. 469 ; anU, vol. iv. 689, 690, n. 
(6) I Atk. 12. 
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I take it upon the evidence, that possession was given upon the 
faith of the agreement ; and that the sum of 100/. was paid, not. as 
it has been strongly contended, as rent, but in part satisfaction of 
the contract. I will also take it, that the agreement was not aban- 
doned ; that the bankrupt did not by his own act consent to 
rescind it ; though there is evidence for that. But my judgment 
proceeds upon a plain principle ; that a bill for specific performance 
of an agreement will not be endured under such circum- 
stances ; * nothing farther having bieen done towards per- [* 230] 
formance, when the purchaser became bankrupt, not after- 
wards, until these premises by a subsequent event proved to be much 
more valuable, than they were at the time the contract took place. 
Where then, as Lord Rosslyn [Loughborough] says, is the equity, 
placing him in the same situation, as if he had in due time availed 
himself of the contract ? 

The Bill, as far as it prayed a specific performance of the agree- 
ment, was dismissed with Costs. 

As to the circumstancefl under which the Court of Chancery will be disposed to 
exercise its discretionary power of decreeing a specific performance, see the notes 
to Brodie v. St. Paul, 1 V. 336: note 2 to U^optr v. Qenne, 1 V. 565 ; notes 7 &. 8 
to Stton V. Slade, 7 V. 265: and the note to Flifd v. Brandofi, 8 V. 159. And 
with respect to the doctrine of compensation^ see notes 5 &. 6 to Cooper v. Z>enne, 
vhi supra ; and the notes to Drew v. Hanson, 6 V. 675. That time may be made 
of the essence of a contract, see note 2 to Eaton v. Ij^fon, 3 V. 690 ; and the note 
to The Marquis of Hertford v. Boore, 5 V. 719. 



DOBSON V. LEADBEATER. 

[1806,.Dec. 19.] 

To a plea in bar of a Fine a direct, positive, averment of seisin is necessary. A 
plea therefore, alleging seisin only by way of argument, viz. that the party, be- 
ing in possession and receipt of the rents, and Being thereby seised, &c. was 
over-ruled ; with liberty to amend. 

A legal bar to be strictly pleaded (a), [p. 233]. 

The bill, filed on the 21st of December, 1805, stated, that Os- 
borne Oakley was at the time of making his Will and at his death 
seised or well entitled to him and his heirs in possession, reversion, 
or remainder, of or to a considerable real estate, and particularly one 
third or some part or share of and in certain premises at Higher 
Kinnerton, in the county of Flint, and Lower Kinnerton, in the 
county of Chester. The bill then set forth the Will of Osborne 
Oakley, dated the 31pt of October, 1777, giving to the Plaintiff one 
third part of his estates in those counties by the description of 

(a) Story, £q. PI. § 658. 
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Higher and Lower Kinnerton, with all his real and personal estates, 
that he might be possessed of at the time of his decease. 

The bill farther stated, that the testator died ; leaving the Plaintiff 
an infant ; and the Defendant, claiming some title to the 
[* 231] real estate under some former Will * in his favor, procured 
some conveyance in trust for him and his heirs from the 
sister and heiress at law ; and upon her death in 1789, the Plaintiff 
being still an infant, the Defendant entered into possession of all the 
real estates of the testator, including those at Kinnerton ; and pos- 
sessed himself of the deeds. The Plaintiff attained the age of 
twenty-one in 1797 ; and is in very indigent circumstances ; and 
has therefore been unable to take any steps to recover the premises. 
The bill then suggesting, that there are terms outstanding, which the 
Defendant threatens to set up against any ejectment, prayed an ac- 
count of the rents and profits, and delivery of possession, and of the 
title-deeds ; that the Plaintiff may be at liberty to bring an eject- 
ment ; and that the Defendant may be restrained from setting up 
any outstanding term, &c. 

The Defendant to so much of the bill as seeks an account of the 
rents and profits of the premises at Lower Kinnerton, and possession 
of one third of the premises, and delivery of the title-deeds, &c. and 
a discovery of the Defendant's right to hold the said one third, &c. 
pleaded in bar, that after the death of Osborne Oakley, which hap- 
pened in or about the year 1777, Defendant entered into possession 
of the one third part or share of the said messuages, farms, lands, 
and hereditaments ; claiming to be seised in fee thereof under the 
Will of the said Osborne Oakley ; and was in the actual possession 
thereof, and in the receipt of the rents and profits thereof ; and that 
being thereby seised, and in the actual possession of such one third 
part or share of and in all and singular the messuages, farms, lands, 
tenements, and hereditaments, aforesaid, at the Court of Session in 
the county of Chester, on the 8th of April, in the 30th year of his 
present Majesty, a fine sur conuzance, &.c. was levied of 
[* 232] the * said messuages, &c. by the description of one undi- 
vided third part, &.c. with proclamations ; that the estates, 
of which such fine was levied, are all the messuages, &c. of which 
Osborne Oakley died seised of any estate of inheritance, in the 
county of Chester ; that after the levying such fine, this Defendant 
was and now is in the peaceable possession of the said messuages 
and premises, and every part thereof, without any lawful entry 
thereon, or on any part thereof, by the complainant or any person 
whomsoever, within five years after the proclamations and since, and 
without any suit prosecuted by the complainant within five years 
after his age of twenty-one, until the bill filed ; with an averment, 
that the complainant hath not since October 1797, when he attained 
the age of twenty-one, been under any legal disability ; and that 
the right of the complainant, if any he ever had, accrued before the 
levying such fine, and five years and upwards before the filing of 
the bill. 
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The Solicitor Oeneral [Sir Strnmel RomiOy] and Mr. Martin^ in 
support of the plea, said» it was exactly copied from the plea in But- 
ler V. Every (1) ; and that, if the chaise of terms outstanding had 
not been thrown in, this would be a mere ejectment bill. 

The Attorney General [Sir Arthur Piggott] and Mr. Bell, for the 
Plaintiff. — ^This plea has not any averment, that the Defendant was 
seised : an essential averment ; which is not supplied by the asser- 
tion, that he claimed to be seised ; or, that, being seised, he levied 
a fine. A direct, substantive, averment, that the fine was levied by 
a person seised, cannot be dispensed with at law, and is as neces- 
sary to such a plea in this Court. The precise question 
* was decided in Storey v. Lord Windsor (2) ; and that [♦ 233] 
decision is adopted by Lord Redesdale (3) ; and upon the 
same rule the plea in Page v. Lever (4) was over-ruled ; though the 
opinion of the Court' was strong against the Bill. This averment in 
substance amounts to no more than that the Defendant obtained pos- 
session, pretending to be seised ; and being thereby in possession lev- 
ied the fine. This plea is also open to objection, as being argumenta- 
iTve ; stating, that the Defendant was in possession and receipt of 
the rents ; and that, being thereby seised, &.c. 

The Solicitor General [Sir Samuel Romilly], in reply. — ^The strict- 
ness, required in pleading a fine at Law, is not necessary here. The 
averment of seisin, is by the effect of the subsequent words suffi- 
cient. In Page v. Lever the averment was merely of possession : 
yet the Defendant was permitted to amend. In Butler v. Emery 
Lord Redesdale, who was the Plaintiffs Counsel, did not take this 
objection. 

The Lord Chancellor [Erskine]. — Where a plfea of a strictly 
legal bar is introduced in Equity, I shall expect equal strictness as at 
Law : but Courts both of Law and Equity look with indulgence upon 
a slip merely in form. In pleading a fine it is absolutely necessary, 
that it should appear upon the face of the plea to be a good fine : 
and for that an averment of seisin is necessary ; which admits a tra- 
verse. This plea appears to me to be argumentative ; alleging, that 
after the death of Oakley, the Defendant entered into possession, 
claiming to be seised in fee under his Will ; and was in the 
actual possession, and in the * receipt of the rents and [* 234] 
profits ; and that, being thereby seised, the fine was lev- 
ied. The eflTect of this is only an averment of posesssion ; and 
that his seisin grew out of his possession. As the averment of pos- 
session would not do, neither will an averment of seisin, standing 
upon that possession alone. 

This plea therefore is bad. But, as this is a mere slip in form, and 
has a strong apology, the very same plea having prevailed in the case 
before Lord Thurlow (5), this objection not being taken by Lord 

(1) 3 Bro. C. C. 80;* anU, vol. i. 13d 

(2) 2 Atk. 630. 

(3) Milf. 203. 

(4) ^nte, vol. ii. 450. 

(5) Though it appears, that there was no direct, positive, averment of seisin in 

VOL. Xllf. II 



234 BRADSHAW V, OUTRAM. [1806. 

Redesdale, who was Counsel in support of the Bill, it would be very 
harsh to refuse liberty to amend ; the course that was taken in Page 
V. Lever (1). This plea must therefore be overruled, with liberty to 
amend. 

See the note to ButUr ▼. Everu, 1 V. 130, as to the averments neceasaiy to sup- 
port the plea of a fine ; and that liberty to amend a plea, which is deficient in form 
mereljc, is usually granted, see note 4 to MtxreweOur v. MdHtk, 13 V. 161. 



BRADSHAW v. OUTRAM. 

[Rolls.— 1806, Dec. 17, 19.] 

MoRTOAGE by Tenant in Fee by creating a term. The personal representative 
ought not to be a Party to a bill of Foreclosure (a). 

Tenant in fee-simple made a mortgage by creating a term of 1000 
years ; with a proviso, in the usual manner, to be void upon pay- 
ment by the heirs, executors, or administrators. A Bill of Foreclos- 
ure was filed against the infant heir at law, and also against the ex- 
ecutrix, his mother. 
[*235] *Mr. Leachf for the Defendant, the Executrix, insisted, 
that, as no Decree could be had against her, she ought not 
to have been made a party, and the Bill as against her must be dis- 
missed with costs. 

Mr. Hart and Mr. Spranger^ for the Plaintiff.— This is a mortgage 
for a term of years. A mortgagee of the inheritance is not bound to 
make the executor of the mortgagor a party (2) ; but may confine 
himself to the relief against the heir ; who alone is entitled to re- 
demption ; and who is to bring forward the executor, to exonerate 
the estate. But the mortgagee has, if he chooses, a right to bring 
the executor before the Court ; as he is entitled, if he chooses, to 
have his money, instead of a foreclosure. But, where the mortgage 
is of a term of years, the mortgagee cannot have a foreclosure ; un- 

BvUer v. Evenf, both Lord Thurlow^ and the Counsel seem, according to the Re- 
port, ante, vol. 1. 136, to have conceived, that the plea did contain a sufficient gener- 
al averment of seisin. The objection was distinctly taken at the Bar, as to the 
Advowsons ; that as to thera, seisin, by presentation, not being alleged, the Fine 
could not operate as a Bar ; and the plea, being entire, must be over-ruled. The 
answer of Lord Thurlow, over-ruling the objection, is the general averment of 
seisin* 

(1) .^n(<,vol.ii. 450. 

(a) There is a distinction between persons who are indispensable parties, and 
persons, who may properly be made parties, and yet if they are not, the suit may 
proceed without them, without bemg defective. Story, Eq. PI. 182, note, 196, 
200 ; Ryland v. La Touche, 2 Bligh, 566, 584. 

(2) 2 Bro. C. C. 279; see the note (a), 3 P. Will. 333, taking the distinction be- 
tween a bill to foreclose, where it is only necessary to malce him, who has the 
Equity, viz. the heir, a party ; and a bill for satisfaction in damages for want of 
repairs, dtc. ; for which the personal estate is the natural fund. 
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less in the first instance he brings forward the peisonal representative ; 
who must redeem ; and who, if not made a party, might after the 
foreclosure tender the money. The personal representative is ex- 
pressly mentioned in the proviso ; to be void, if either the heir, ex- 
ecutor, or administrator, shall pay the money. As the personal rep- 
resentative is bound to pay the mortgage, if she has assets, this is the 
proper time to call upon her. 

Mr. Richards, (being applied to by the Master of the Rolls) 
said, he conceived, that the personal representative had nothing to 
do with it. It was however said at the Bar, that the practice of the 
late Mr. Lloyd was t6 make the personal representative a party. 

The Master of the Rolls [Sir William Grant]. — With that 
species of term the personal representative has nothing to 
do. It is created only by being * mortgaged. The exec- [*236] 
utor is named in every mortgage deed ; and in every case 
the personal representative is to pay, if there are assets ; though the 
heir is to have the benefit. But, as this is a mere matter of practice, 
farther inquiry should be made upon it. 

Dec. I9th, The Bill was dismissed against the Executrix ; and, 
by consent, without Costs. 

1. That a mortgagee who brings a bill for foreclosure, need XK)t make the pei^ 
aonal representative of the deceased mortgagor a party, has been long settled ; for 
the bill being only to foreclose the equity of redemption, which belongs exclusive- 
ly to the real representative, he only need be brought before tlie court: Duncotnbe 
V. Hansley, 3 P. Wras, a*33, n. ; Fell v. Brown, 2 Brown, 279. Where the mort- 
gagor is living he must be a party, before the question of redemption can be agi- 
tated, as between two mortgagees : Polk v. Clinton, 12 Ves. 58. 

2. A mortgagee, who desires to have his money repaid, in preference to keeping 
the estate which ia pledged for its security, but which he conceives not to be suf- 
ficiently ample, has no business in a court of equity in the first instance ; there 
he can only have a decree for foreclosure ; and if he aflerwards proceeds at law 
upon the bond, he will thereby open the foreclosure : his first proceeding should 
be by action : see, ante, the note to Perry v. Bearker, 8 V. 527. 



GREY V. THE DUKE OF NORTHUMBERLAND. 
[1806, Dec. 23.] 

Injuitction by a Copyholder ; restraining the Lord, preparing to open a mine («). 
Distinction, as to a mme opened, and working. 

Upon certificate of the Bill filed and affidavit a Motion was made 
for an Injunction to restrain the Defendant from opening a mine 

(a) As to injunctions to stay waste, see ante, note (a), Smith v. CoUyer, 8 V. 89 ; 
as in the case of opening a mine, ante, note {b) and (c), Hanson v. Gardiner, 7 V. 
305 ; 2 Story, Eq. .Tur. § 929 ; lAvingstwn, v. lAvingHon, 6 Johns. Ch. 497, 498, 
499. 
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upon the Plaintiff's copyhold land : the Defendant being lord of the 
manor. 

The Solicitor General [Sir Samuel Romilly], in support of the 
Motion, admitting, that the Court would be very unwilling to inter- 
pose, where a mine had been opened, and was actually in a working 
stale (1), the consequence of which might hq irreparable mischief, 
insisted, that under the circumstances appearing by the affidavits, 
only preparations made to open a mine, by erecting sheds, &c. the 
Court would upon the same principle, to prevent irreparable mischief, 
interpose ; as the question, whether the Lord can without a special 
custom open a mine, ought to be tried at Law ; and, the assizes for the 
county of Northumberland being held only once a-year, the trial can- 
not take place before July. 
[* 237] * The Lord Chancellor [Erskine]. — Is there any case 
upon the point, whether the Lord can without a special cus- 
tom open a mine ? The effect might be a disinherison of the whole 
estate of the copyholder. Even without an authority, I conceive, 
the distinction between stopping the working of a mine already open- 
ed and opening to be, as it has been stated. 

The Solicitor General mentioned the case o( Player v. Roberts (2), 
as an express decision upon the point. 
The Injunction was granted (3). 

1. As to the distinction between the right of a lessee to work old mines, and 
his right to open new ones, see Saunders case^ 5 Rep. 12. So unless the act be 
authorised by a special custom ( WhiUihurch v. Holicorthy, 19 Ves. 214, S*. C. 4 
Mau. & Sel. 340), it is not lawful for a customary tenant to dig'and open new 
mines without the license of the lord of the manor ; nor for the lord, without the 
consent of the tenant, to open new mines under the lands occupied by such ten- 
ants. Bishop of Winchester v. Knight^ 1 P. Wms. 408 ; and see, as to the latter 
point, the opinion of two judges against one, in The Lord of 'Rutland v. Greene^ 
1 Keble, 557. A copyholder may bring an action of trespass if an entry be made 
on his copyhold in search of new mines : Player v. Boheris^ W. Jones, 245 ; 
Toumley v. Gibson, 2 T. R. 707; Bourne v. T<ttflor, 10 East, 204: Jshmead v. 
Ranger, Fortescue, 152. Lord Hardwicke, indee<}, thought it was not even com- 
petent to the crown, under a bare reservation of royal mines, without any express 
right of entry, to ^raiit a license to any person to come upon another man's estate, 
and di^uphis soil in search of such mines: Lyddalv. WesUm,^ Atk. 20: but 
this opinion was contrary to that delivered by the twelve judges, in the great case 
of mines between The Queen and The Earl of JVorthumberkmd, as reported in 
Plowden, 336 ; and, therefore Lord Eldon has observed the opinion of Lord Hard- 
wicke is open to considerable doubt : Seaman v. Vawdry, 16 Ves. 393. It should 
be observed, that, although a tenant for life, if subject to waste, or any other par- 
^ having only a limited interest, cannot open a new mine (Whxifiddv. Bewit, 2 
P. Wms. 242), yet he may open new pits, or shafts, to enable him to work the old 
veins of a mine which has been previously and lawfully opened : Clavering v. 
CUwering, 2 P. Wms. 389. And the presumption which arises from long non-user 
of a right, in most other cases, is not applicable to cases of mines : see, post, note 
5, to JsTonvay v. Rowe, 19 V. 144. 



(1) 1 Swanst 208. 

(2) Sir Wm. Jones, 243; Bovame v. Tajflor, 10 East, 189; WhUfkureh v. HiA- 
ivorthy, post, vol. xix. 213 ; 4 Mau. & Sel. 340. 

(3) Post, Grey v. The Duke of JSTorlhumberkmd, vol. xvii. 281 ; see the notfe, 
282; AToneay v. Roive, xix. 144. 
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3. As to the eases in which a court of equity will' interfere, bv iiywiction, to 
restrain waste, or trespass in the nature of waste, see, aniej note 3 to jTkt Mayor 
of London v. BoU, 5 V. 129, and the note to SmiUk v. Cdlytr^ 8 V. 89. 



JONES, Ex parte. 

[1806, Dec. 20, 23.] 

Cohxitmeut in the jurisdiction of Lunacy for a contempt, by the publication of 
a pamphlet Ignorance of the contents will not excuse the printer. 

The object of this Petition was to remove the Committee of a 
luDatic, and to bring before the Lord Chancellor an alleged contempt 
by the Committee *and his wife, and other persons, as the authors, 
printers, and publishers, of a Pamphlet, with an Address to the Lord 
Chancellor by way of dedication, reflecting upon the conduct of the 
petitioners and others, acting in the management of the affairs of the 
lunatic under orders, made in pursuance of the trusts of a Will : the 
affidavits representing the conduct of the Committee and his wife, 
intruding into the Master's Office, and interrupting, not only the 
business in this particular lunacy, but all other business. 
The wife of the Committee avowed * herself to be the au- [* 238] 
tbor of the Pamphlet ; alleging the innocence of her hus- 
band. 

The Solicitor Oeneral [Sir Samuel Romilly] and Mr. Harty in sup- 
port of the Petition, were stopped by the Lord Chancelor ; who cal- 
led on the Counsel against it. 

Mr. Phwden resisted the Petition ; contending, that the petition- 
ers had a remedy at Law. 

The Lord Chancellor [Erskine]. — As to the remedy at Law, 
the subject of this application is not the libel against the petitioner. 
The case of Roach v. Garvan (1) and another, there mentioned, 
were cases of constructive contempt ; depending upon the inference 
of an intention to obstruct the course of justice. In this instance 
that is not left to conjecture ; and, whatever may be said as to a con- 
constructive contempt, through the medium of a libel against per- 
sons, engaged in controversy in the Court, it never has been, or can 
be, denied, that a publication, not only with an obvious tendency, but 
with the design, to obstruct the ordinary course of justice, is a very 
high contempt. Lord Hardwicke considered persons concerned in 
the business of the Court as being under the protection of the Court ; 
and not to be driven to other remedies against libels upon them in 
that respect. But, without considering, whether this is, or is not, a 
libel upon the petitioner, what excuse can be alleged for the whole 

(1) 9 Atk. 469. 
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tenor of this book ; and 'introduced by this declaration of the' purpose, 

which the author intended it to answer ? It might be suffi- 
[* 239] cient to say of * the book itself, stripped of the Dedicatibn, 

that it could be published with no other intention than to 
obstruct the duties, cast upon the petitioner, and to bring into con- 
tempt the Orders, that had been made. But, upon the Dedication, 
this is not a constructive contempt. It is not left to inference. In 
this Dedication the object is avowed : by defaming the proceedings 
of the Court, standing upon its Rules and Orders, and interesting the 
public, prejudiced in favor of the author by her own partial repre- 
sentations, to procure a different species of judgment from that, 
which would be administered in the ordinary course ; and by flatter- 
ing the Judge to taint the source of justice. This pamphlet has been 
sent to me. 

As to the printers, as Lord Hardwicke observes, it is no excuse, 
that the printer was ignorant of th6 contents. Their intention may 
have been innocent : but, as Lord Mansfield lias said, the fact, 
whence the illegal motive is inferred, must be traversed ; and the 
party, admitting the act, cannot deny the motive. The maxim 
" Actus nonfadt reum, nisi mens sit rea," cannot be made applicable 
to this subject in the ordinary administration of justice ; as the effect 
would be, that the ends of justice would be defeated by contrivance. 
But upon the satisfactory account, given by three of these printers, 
though undoubtedly under a criminal proceeding they would be in 
mercy, in a case of contempt, though I have the jurisdiction, I shall 
not exercise it. The other printer appears upon the affidavits under 
different circumstances. Having made the observation, that this 
pamphlet ought not to be printed, being totally uninteresting to the 
public, yet he does print it ; and, though the locus penitentus was af- 
forded to him, and he was called upon not to print any more, he 

proceeded, until he had notice of this Petition. 
[* 240] * Let the Committee and his wife, and the printer, to 

whom I have last alluded, be committed to the Fleet Prison. 
Dismiss the Committee from that office ; and direct a reference to 
the Master as to the appointment of another Committee. 

Irr the case of Huggonson, the printer of the Chaiupion new^spaper (reported 2 
Atk. 469), it was agreed, that a court of equity has no cognizance of a libellous 
publication, unless it amounts to a contempt of the court; but that such contempt 
may be shown, either by scandalizing the court itself, by abusing parties who are 
concerned in causes pending before the court, or by prejudicing mankind against 
parties before the cause is heard. And it was also determined, that if a printer 
prints any thing of this kind, it will be no excuse for him to say he had no knowl- 
edge of the contents. Even the printing and publication of a partial recital of 
the facts on which an order of court has been grounded, though it may have been 
innocently done, and not amount to a contempt, yet, if the recital, standing single 
and detached from the rest of the cause, might appear in the eyes of the world as 
a reflection on the parties named in the order, any such practice will be discounte- 
nanced : Baker v. Hartj 2 Atk. 488. A contempt, by publishing a printed docu- 
ment, purporting to be a report of the judgment of one of the barons of the Court 
of Exchequer, was one of the grounds upon which (in the case of Lewes v. JMbr- 
garif 5 Price, 518), that court granted an order for committing the oflender. 

VOL. XIII. II* 
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LORD KENSINGTON t;. MANSELL. 

[1805, Dec. 20, 23, before Lord Eldon. — 1806, Dec. 19, 20, before Lord 

Erskine.] 

The Statute 9 Geo. I. c.'29, providing for the Admission of copyholders, infants, or 
/ernes coverty is confined to the cases expressed ; viz. title by descent or surren- 
der to the use of a Will ; and does not apply to a title under a deed. There- 
fore, to a Bill by the Lord, stating a title in remainder by Deed of Appoint- 
ment under a Settlement, and an Admission by the Tenant for life, without 
Fine, having paid a Fine upon a former Admission under his original title, and 
upon his death praying a discovery and production of the Deed, in aid of an 
Action under the Statute, a Demurrer was allowed. 

Estate in default of appointment vested until Appointment^ [p. 246.]. 

The Ijord, admitting a Tenant for Life, may apportion the Fine ; but cannot remit 
it to the Tenant for Life, and charge the whole upon the remainders, [p. 246.] 

The Lord, remitting the Fine upon the Admission of Tenant for Life, does not 
discharge the remainders, [p. 252.] 

Liberal construction of a remedial statute, [p. 253.] 

Admission of tenant for life to a copvhold is the Admission of all in remainder ; 
and the Lord may assess the whole Fine. In case of separate assessments, as 
to the Fine, when the Fine is due in respect of the remainder, Qucsrey [p. 253.] 

The Bill stated, that the Plaintiff is seised of the manor of Earl's 
Court, Kensington ; and that by the custom of the manor all per- 
sons claiming a right to tenements, holden of the lord by copy of 
Court Roll, ought to be admitted, and to pay a fine upon such ad- 
mission, at the will of the lord ; and that a certain parcel of land, 
now built upon and called Gloucester Row, is situated within, and 
holden by copy of Court Roll of the lord of, the said manor ; and 
the lord is entitled to a fine upon the admission of all tenants to the 
said copyhold land, or any parcel thereof. 

The Bill then stated, that on the 3d of June, 1766, William Brown 
was admitted as tenant of the said parcel of land, to hold to him 
and his heirs, by copy of Court Roll, at the will of the lord, accord- 
ing to the custom ; and on his admission paid a fine at the will of 
the lord ; which was assessed at two years' value of the 
* premises. Upon the marriage of Brown in 1768, some [*241] 
deed or deeds, or writings, were executed by him, where- 
by he covenanted to surrender the said copyhold estate to the use of 
himself for life, with remainder to trustees to preserve contingent 
remainders : remainder to his intended wife for life : remainder to 
trustees to preserve contingent remainders ; remainder to" the use of 
any one, two, or more, child or children of the marriage, in such 
shares, and for such estates, and with such limitations and provisions, 
as Brown should by Deed or Will appoint ; and, in default of such 
appointment, to the use of all and every the child and children in 
tail general ; and, in default of Jssue of the marriage, to Brown and 
his heirs. Upon the 11th of April, 1768, Brown made a surrender 
of the copyhold premises ; and was again admitted to the uses of 
the settlerpent ; and he did not on such re-admission pay any fine ; 
as he had paid his fine on his former admission. 

The Bill farther stated, that in 1799 Brown in pursuance of the 
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power of appointment, vested in him by the settlement, and in con- 
templation of a marriage between Elizabeth, his only daughter, and 
presumptive heir, and Mansel Dankin Mansell, did execute some 
deed or deeds, &c. bearing date on some days or day in 1799; 
appoii^ing all the copyhold premises to or for the benefit of his 
daughter, or her intended husband, and her issue : so that she be- 
came entitled to an estate for life, or some larger estate, expectant 
on the determination of the estate for life of William Brown ; and 
the Defendants Praed and Alexander were named as trustees in the 
said settlement. 

The Bill then stated, that the marriage took place ; and 
[* 242] William Brown died in 1803 ; and thereupon * Elizabeth 
Mansell under the settlement and deed of appointment, 
became entitled to the copyhold premises for her life, or some larger 
estate, according to the custom ; and upon the death of Brown Man- 
sell, and his wife, or he in her right, entered ; and thereupon Eliza-, 
beth Mansell ought to have been admitted tenant to the said copy- 
hold estate, and to have paid to the Plaintiff, as lord, a fine accord- 
ing to the custom of the manor : but Mansell and his wife, being 
advised, that under the Act of Parliament, 9 Geo. I., the rights of 
Elizabeth Mansell to the said estate as a feme coverte are protected 
from forfeiture for want of a tenant, they and their trustees deter- 
mined, that she should not appear, to procure herself to be admitted ; 
and they did so, in order to defeat and delay the Plaintiff in the re- 
covery of his fine ; and at a Court Baron upon the 20th of July, 

1803, the homage presented, that Brown died seised since the last 
Court ; and Mansell and his wife had notice of such presentment ; 
and were required to appear to be admitted : but they wilfully omit- 
ted to appear, and thereupon in pursuance of the act (I), upon the 
21st of October, 1803, she was admitted by attorney. The Plaintiff 
assessed the fine at the sum of 12,000/., not exceeding two years' 
improved value : but, Mansell and his wife having refused or neg- 
lected to pay any fine, the Plaintiff in Hilary Term, 1804, brought 
an ejectment ; on the trial of which ejectment on the 29th of June, 

1804, Lord Ellenborough ruled, that it was necessary for the Plain- 
tiff to produce in evidence the deed of appointment, under which 
Elizabeth Mansell became entitled to be tenant ; and,. such deed be- 
ing in the hands of tlie attorney of the Defendants, Mansell and his 

wife, and the trustees, or some of them, who refused to 
[* 243] produce it, the Plaintiff was unable * to make out his 

case, that Elizabeth Mansell was entitled to the said estate 
according to the terms of the said admission ; and, therefore, the 
Plaintiff was non-suited for want of the production of such evidence. 
The Bill prayed a discovery, and that the Defendants may be de- 
creed to produce the said deed or deeds, or other instrument of ap- 
pointment, under which Elizabeth Mansell became and is entitled to 
the said copyhold estate ; and that the Plaintiff may have the bene- 

(1) Stat 9 Geo. L c. 29. 
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fit of a production thereof at the trial of any action of ejectment, 
to be coQifnenced by him, according to the Act of Parliament (1), 
in order to satisfy himself his fine. 

To this Bill all the Defendants, Mansell and his wife, and the trus- 
tees, put in a general demurrer. 

The Lord Chancellor [Ehskine]. — ^I'his Act of Parlia- 
ment (2) seems only to go to the case wtiere the wife comes in by 
descent or surrender to the use of the Will. I should have thought, 
under this act it was better not to produce this deed. The opinion 
of the Court might have been taken, upon what appeared, whether 
Mrs. Mansell was such a feme coverte as took under the scope of 
this act; 2dly, Whether, the Lord having admitted her, the fine, 
which should have been paid by the tenant for life, became payable 
by those in remainder. Another circumstance is, that the Lord ad- 
mitting has a right previously to call upon the person claiming to be 
admitted, to state the uses of the settlement ; and then has 
no occasion to look at this deed. Even an appointee 
* would be nothing more than a person in remainder un- ^244] 
der that settlement. 

If it appears upon the Court-Roll, that Brown was admitted under 
this settlement, I cannot imagine, how this instrument at Nisi Prius 
was not evidence for the Defenclant, instead of for the Plaintiff. I 
should have held, that there was not an appointment, until an ap- 
pointment was proved ; and that it was upon those, who were to 
disappoint the Lord of his fine, to produce that settlement ; not upon 
the Plaintifil The fact of such a settlement, as in the bill stated, 
and an admission to the uses of that settlement, is admitted. 

The argument is, 1st, that there is no want of this production : 
2dly, that if there is, it is entirely the Lord's fault. If the entry 
upon the Rolls be simply " to the uses of such a settlement," it was 
the fault of the Steward to receive it ; and he had a distinct right to 
call for a specification of those uses : and then the question is, 
whether the Steward's negligence is a ground to come here. 

Mr. Richards, and Mr. Kenrick, in support of the Demurrer. — 
The want of this deed of appointment could not, as the bill repre- 
sents, be the cause of the nonsuit. The Defendant claims merely 
as tenant in tail under the settlement. A deed, executed among 
these parties, is nothing to the Plaintifi*; who, as your Lordship ob- 
serves, had a clear course without the deed : the production of which 
would be nugatory at least. 

Mr. Romitty and Mr. Hart, for the Plaintiff. — The question is, 
whether it is so clear, that the Plaintiff is not entitled to a 
discovery of this deed, that * the suit shall proceed no far- [* 245] 
ther. The D^rnurrer is not upon the ground of any for- 



(1) 
(2) 



Stat 9 Geo. I. c. 29. 
Stat 9 Geo. I. c. 29. 
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feiture or other injury to the Defendant from the discovery. The 
only ground is, that the Plaintiff asks that, which is unnecessary. 

The bill does not show, whether all the uses of the deed are stated 
upon the records of the manor, or not. Suppose the surrender to 
contain the uses of the deed : it is essential for any person, claiming 
under this deed, to show, what appointment had been made. It is 
not sufficient to claim either under an appointment, or in default of 
an appointment; and, to ascertain that fact, the bill was filed. 
The Lord, bringing an ejectment, should show his title ; and that he 
had a right to admit the /erne coverte by attorney. He must show all 
the requisites under the act (1). If all these things are necessary to 
make out the title, the Plaintiff calls for discovery of a deed, making 
part of his title. 

It would be strong upon demurrer to hold, that this decision at law 
was so clearly wrong, that the suit ought not to proceed. For that 
the mistake ought to be very clear. The only ground upon the 
record is, that this is not necessary to make out the title at law. At 
least the Plaintiff is entitled to the assistance of the Court to ascer- 
tain, whether he can recover the fine. That is a question at law ; 
for the decision of which the production of this deed is necessary. 
The limitations of the settlement connect it with the appointment. 
Upon the whole context the act must be considered to mean the 
titles, generally, that devolve upon femes coverie. Notwith- 
[*246] standing the limited * terms in which it is expressed, this 
case is within the intent. 

The Lord Chancellor [Erskine]. — Must it not go upon this; 
that, the party taking under the deed, if there is an admission of the 
tenant for life, there is no occasion for a farther admission ? May it 
not therefore be studiously omitted ? 

My difficulty is, that the estate of the feme coverte ought to have 
been taken by the Court upon the ejectment to be an estate vested 
in default of appointment ; until it was shown, that there was an 
appointment (2). I am much struck with this difficulty ; taking it 
for the present to be the case of a feme coverte within the Act of 
Parliament (3) ; and that the appointment would 'take her case out 
of the act. If the Lord had admitted her either as heir general, or 
according to any other estate, capable of being defeated only by an 
appointment made, the Plaintiff should have recovered in the eject- 
ment, unless an appointment was shown ; for it cannot be said to 
exist, until its existence is proved ; and it is for the Defendant to 
prove it. If it was shown, that she was not admitted according to 
the act, then the nonsuit was right. But how was it incumbent upon 
the Plaintiff to prove that appointment ? 

When the tenant for life comes on behalf of himself, and all in' 
remainder and reversion, if the Lord does not take the fine, he can- 
not afterwards insist upon the fine from those in remainder. The 

(1) Stat 9 Geo. I. c. 29. 

(2) AnU, Smiih v. Lord Camdford, vol. ii. 698 ; see the note, i. 309. 

(3) Stat 9 Geo. I. c. 29. 
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Lord may apportion the fine among the different parcels of the inher- 
itance : but it is not possible to say, the tenant for life 
shall pay nothing, and those in remainder * shall pay the [*247] 
whole. The appointee, when once become such, is the 
same as if originally named in the first instrument : the appointment 
being only an instrument enabling him to succeed under the first in- 
strument. 

1805, Dec. 23d. The Lord Chancellor [Erskine.]< — I have 
read the Bill and Demurrer ; but have not been able to get infor- 
mation from the quarter I expected as to what passed at the trial. I 
have, however, received information sufficient to ascertain, that the 
Bill does not accurately state the transactions in the case. I rather 
think, upon the whole, what ought to be done is to amend the Bill ; 
paying the costs of the delay : but my opinion is, that, as it stands at 
present upon the Bill, it will not do. There are many very material 
points in the case. 

The Order was, that the Demurrer should be allowed : the Plain- 
tiff* to be at liberty to amend the Bill. 

The Bill was amended by introducing at length the surrender of 
the 11th of April, 1768; stating specifically the uses of the settle- 
ment ; that Brown was admitted accordingly, to hold for his life, and, 
after his decease, to the several other uses in the surrender declared ; 
that he paid no fine, because he had before been admitted tenant ; 
and had then paid a fine ; and that at the same Court he surren- 
dered the reversion in fee-simple expectant on the precedent estates 
for life and in tail, before mentioned, to such uses as he should by 
Deed or Will appoint. The amended Bill also set forth 
a subsequent presentment, stating the deed, dated ^the [*248] 
29th of June, 1799 ; by which Brown appointed the prem- 
ises to Mrs. Mansell, his daughter and only surviving child, her heirs 
and assigns for ever, subject to his estate for life ; and stated her ad- 
mission accordingly by attorney, nominated by the Lord under the 
Act of Parliament. 

To the amended Bill also a general Demurrer was put in. 

1806. Dec. \9th. Mr. Richards and Mr. Kenrick, in support of 
the Demurrer. — The Plaintiff* has no right either to discovery or re- 
lief. The Bill is filed in aid of an action under the Act of Parlia- 
ment (1). The answer is, that the action is such as is not given by 
the Act ; and, the Court will not give discovery in aid of an action, 
that will not lie. The Act provides for two cases only ; when an in- 
fant or a feme coverte is entitled by descent, or surrender to the use 
of a Will, to be admitted tenant. In those two cases only the ac- 
tion is given ; and the Lord is entitled to name an attorney for the 
one, or a guardian for the other. The Bill does not bring the pres- 

(1) Stat 9 Geo. L e. 99. 
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ent Defendant within this Act ; not alleging either of the cases spe- 
cified by it ; but resting upon an appointment by deed, in the life of 
the Defendant's father ; having no reference to any Will. How can 
it be said, the spirit of the Act is more extensive than the words ? 
If the Act provides for two cases only, the Court must intend, that 
it meant what is expressed ; and cannot extend it upon any princi- 
ple. The Act is not confined to those two cases by an involuntary 
omission. There was no reason, why the other case should have 

been provided for ; and there is good reason, why it 
[* 249] * should^ not. The question may be tried at Law : but this 

Court will not give assistance to an action brought ; unless 
satisfied, that an action will lie. 

Upon the second admission of Brown the fine was excused : the 
reason of omitting to take it being stated to be, that a fine had be- 
fore been paid. When a party claims to be admitted to the use of 
himself for life, with remainders over, it is in the breast of the Lord 
to assess the full fine. If Brown had paid the full fine upon his sec- 
ond admission, the persons claiming under the settlement, when ad- 
mitted afterwards would not have had to pay any fine. There 
might be many reasons, that cannot be known, for considering the 
fine as taken in respect of those in remainder. There was an ad- 
mission upon the Rolls ; to the benefit of which they were entitled ; 
and there was no occasion for any other admission. This point, 
that the admission of the tenant for life, is the admission of those in 
remainder, and upon the change of the tenant by the death of the 
tenant for life, involving no change of the estate, another admission, 
and consequently another fine, is not required, was not determined 
in the last case. Doe on the demise of Whithred v. Jennty (i) ; but 
stands upon several old authorities ; which were considlered upon 

that occasion, and in The Earl of Bath v. Abney (2). 
[* 250] * Supposing this to be within the Act of Parliament, 

what right has the Plaintiflf to call upon the Defendant to 
produce this deed ? A Plaintiff has no right to call upon the De- 
fendant to produce the instruments, which he is to use in his de- 
fence. The Plaintiflfmust show, that the particular instrument is his 
evidence, that he has an interest in that evidence, and that it is 
against conscience in the Defendant to withhold that evidence ; 
which, if produced, would show, that the Defendant has no inter- 
est. What interest has the Plaintiff in the Defendant's deed ? 
Suppose, this instrument did not appear upon the Rolls of the man^ 
or : the Plaintiff could have no right to ask, what defence could be 
made. If this instrument did not appear upon the Rolls, Brown 
would appear to be tenant for life, with remainder, for want of ap- 

(1) 5 East, 532. 

(2) 1 Bur. 206 ; see Jhtnedme v. Auncdmtj Cro. Jam. 31 ; DeU v. Hef^dan^ Moor, 
358 ; Tiping v. Bunning, Moor, 465 ; Gynpin v. Bunney^ Cro. Eliz. 504 ; Baimort 
V. Graves, 1 Vent 260 ; Blackburn y. Graves, 1 Mod. 102, 120 ; 3 Eeb. 263, 329; 
Barnes v. Corke, 3 Lev. 308; BrwmCs Cam, 4 Co. 93 6; Chiureh v. Mun^ ante^ 
vol. xii. 426. 
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pointment, to the children of the marriage. The Plaintiff has only 
to proceed against the person appearing to be a child of the mar- 
riage. Then consider, under what circumstances this deed of ap- 
pointment came upon the Rolls ; not by the act of the Defendant. ' 
It appears by the Bill, that the Plaintiff, the lord of the manor him- 
self, put this instrument upon the Rolls, viz. the person appointed 
by him Attorney within the Act, placed it upon the Rolls ; and 
the steward admitted it. What Equity arises from that to the 
Plaintiff? Shall the Plaintiff do indirectly what he could not do di- 
rectly ; merely as he chooses, without the assent or knowledge of 
the Defendants, to place that instrument upon the Rolls ? It is his 
act, Aid he has no interest in the deed in any other way than by 
putting it upon the Roll. 

The Solicitor General [Sir Samuel Romilly], and Mr. 
Harty in support of the Bill. — ^*This is a Demurrer to [*261] 
a Bill, praying relief, as well as discovery. The serious 
question is, whether infants or femes coverte, entitled to copyhold es- 
tate, no matter by what title, are within this Act, or not. First, this 
is a remedial law, for the benefit of persons under incapacities, in- 
fants and femes coverte. The preamble is general ; as is the object 
of the Act stated in the title. The words of the first clause, it is 
true, are confined to two cases. But the evil was the total loss of 
the estate ; an evil as obvious in every other case as in the two cases 
specified. 

A power of appointment to uses, to be created at a future time, 
is within the scope of the evil, against which the Act was directed. 
In substance there is no difference, whether they are to be appointed 
by deed or Will. The Court of Law did not consider it clear by 
any means, that this case is not within the Act. It is quite suflS- 
cient, that there can be a doubt upon the question. The only 
way in which that can be tried, is by permitting an ejectment to be 
brought, and by supplying the Plaintiff Lord Kensington with the 
evidence to support it. 

It is true, a party is entitled only to a discovery of what is neces- 
sary for his own title, and not as to that of the Defendant, according 
to Lady Shaftesbury v. Arrowsmith (1), and many other cases. But 
it is clear, by the admission of the Defendant by her Attorney, that 
her title-deeds make out the title of the lord of the manor. The 
Legislature has given the lord the title of the [lerson he admits. He 
has a right to enter ; but only, if he shows, that the party admitted 
is entitled to be admitted, and is the person, from whom 
* the fine is due. He is put in the situation of a tenant [^ 252] 
pur autre vie, to hold the copyhold estate during the life 
of the person admitted, if his fine is not paid. The Plaintiff does 
not ask the production of a particular deed, but for deeds gener- 
ally. The objection to the production of a particular deed may 
come properly upon exceptions to the answer, but not by demurrer. 

(1) .^hle,vol. iv.ea 
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If it happens, that the same deed constitutes in part the defence, 
in part the Plaintiff's title, then there is an Equity upon the subject. 
If the Plaintiff's title can be shown to depend upon the deed in any 
way, that is sufficient to give him an Equity. There is this farther 
Equity. In 1768 Brown was the owner of this copyhold, with the 
ordinary rigjit to be admitted as next heir. There was no right in 
him beyond that ; and, whatever the Jury chose to find as to the 
limitations of the deed, it was merely ex gratia of the lord to permit 
that entry to be made. He was entitled to reject any admission 
upon that ground. Shall the tenant, having got those limitations 
entered upon the Roll, take advantage of that to withhold the 
deed ? This is not put upon the records by the act of the *Lord. 
The Jury find it. The Lord admits it subject to all his legal rights. 

The Lord Chancellor [Erskine], during the argument, inti- 
mated, that the effect of remitting the fine upon the admission of 
the tenant for life could not be, that the remainder-men are dis- 
charged. 

[*253] Dec. 20th. *The Lord Chancellor [Erskine].— I 
have looked at the note of what passed, when this was be- 
fore Lord Eldon, and I wish to put it to you, whether it is not ma- 
terial to see, how the law is ; for I think upon the cases, which I 
have seen, that this Act of Parliament was not drawn, as it is, by 
any mistake or misapprehension. The Preamble is very general ; 
and, being a remedial law, the most liberal construction must be 
made. The use of that act is, that, where a party will not come in 
for admission, 'until which the lord can have no remedy for the fine, 
neither a forfeiture shall accrue, nor shall the lord be left without 
remedy. It occurs to me to consider, why, where a man has made 
an appointment to uses to himself for life, with remainders for life, 
and in tail, should it not equally apply to the remainder-men ? 
The reason appears to me to be this ; that, whenever there is a sur- 
render, not to the use of the Will, but the person comes in, as Brown 
did in the first instance, and afterwards makes a settlement, and de- 
sires to be admitted upon the footing of that settlement, the efiect is, 
that the lord would have been entitled to assess, not only the fine upon 
his tenancy for life, but also the fines upon all the remainders ; upon 
this principle ; that by the custom of all manors there can be no fine 
but upon the change of the tenant, by alienation or death : but 
where the party makes such a deed, the admission of the tenant for 
life is the admission of all the remainder-men. If, however, a spe- 
cial custom gives the fine against the remainder-man, the lord may 
have an action for that ; and there has been a difTerence of opinion 
among the Judges ; not upon the point, that the admis- 
[* 254] * sion of the tenant for life is the admission of those in re- 
mainder ; but upon this, whether the lord may not make 
separate assessments. He may assess the tenant for life for the 
whole ; refusing to admit, unless he pays all the fines : not only 
upon the limitation to himself for life, but also for all those in re- 
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mainder. The next point is, when the fine becomes due. Some' 
of the Judges say, not until the remainder attaches. In one case, 
Barnes v. Corke (1), they agreed, that the admission of the .tenant 
for life was the admission of all in remainder. The only thing, 
upon which they differed, was, whether the tenant, having taken 
the admission, which was not necessary, was not precluded from 
objecting to pay the fine. There is another ca^e in Ventris (2) 
upon the same subject ; another in Cro. Eliz. (3), and many more. 

The difficulty I feel is, whether this can be considered a case 
within the Act. I think, it is not within the Act. In the construc- 
tion of the Act, I shall abide by the words, and not speculate upon 
what the Legislature might mean, which is not expressed. I think, 
the lord would have a right to expunge this admission altogether. 
Suppose, the lord expunged this admission ; as he had a right to do ; 
he could iiot bring an action for his fine until admission. If the admis- 
sion of the tenant for life was an admission of all in remainder, the 
lord would have a right to it without coming to the Court. It is con- 
tended by Mrs. Mansell, that she was admitted by virtue of the ad- 
mission of Brown. If so, the Plaintiff may bring his Ac- 
tion. If * she denies the admission, then he n^ay bring [* 255] 
an Ejectment for the forfeiture. 

Allow the Demurrer. 

1. A REMAINDER, in default of appointment, is a vested interest, subject only to 
being divested by a due executiou of the power of appointment : see, anUf note 
2 to Smith V. Lord Camdford, 2 V. 608. 

2. In Fearne's Posthuma, 103, there is an able opinion upon questions analogous 
to those which come under discussion in the principal case. 



COLLETT V. HOOPER. 

[Rolls.— 1806, Dec. 23.] 

Power under an Act of Parliament to lessee, his executors, administrators, and 
assigns, to ^rant building leases, does not extend to the Tenant in a renewed 
lease, according to the usual course of church leases. 

Renewed lease may be considered as the original lease, enduring to some intents, 
i. e. for the protection of legal interests, carved out of it, [p. 260.] 

The Bill prayed the specifiq performance of an agreement, dated 
the 16th of November, 1805, for a lease, to be granted by the Plain- 
tiff to the Defendant, of premises in St. George's Fields, to hold 
for the term of 75 years from the 25th of December ensuing. 
An objection to the title was taken under the following circum- 
stancesi 

(1)3 Lev. 308. 

(2) Batmore v. Graves, 1 Vent 260; Blackbvm v. Graves, 1 Mod. 102, X20; 3 
Keb. 263, 329, 

(3) Oifftpin V. Bunnof, Cro. Eliz. 504; Tiping v. Buntiingj Moor, 465. 
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By Indenture, dated the 39th of September, 1770, the premises 
in question were demised by the Archbishop of Canterbury to Daniel 
Ponton, his executors, administrators, and assigns, for the term of 21 
years. 

By an Act of Parliament (1), to enable the Archbishop of Canter- 
bury and Daniel Ponton to grant building leases, pursuant to an 
agreement, reciting the lease to Ponton, and that it was agreed, that 
it should be lawful for Ponton, his executors, administrators, and as- 
signs, to apply for and obtain an Act of Parliament to empower the 
Archbishop and his successors and Ponton, his executors, admin- 
istrators, and assigns, jointly to demise or lease all or any part of the 
said demised premises to any person or persons for any term or num- 
ber of years, not exceeding the term of 99 years, in possession, and 

not in reversion, for the purpose of building, upon the 
[* 256] * usual terms of building leases : viz. no fine : the best 

improved rent, &c. : one moiety of the rent payable to the 
Archbishop and his successors ; the other to Daniel Ponton, his ex- 
ecutors, administrators, and assigns ; and that in case Daniel Ponton 
shall apply to Parliament for powers to enable the Archbishop and 
his successors and Ponton, his executors, administrators, and assigns, 
to carry the said agreement into execution, the Archbishop, dE^c. will 
consent to such Act of Parliament, &c. and that the Archbishop and 
his successors shall and will on all and every future renewal or re- 
newals of any lease or leases granted or to be hereafter granted, of 
the said premises to the said Daniel Ponton, his executors, adminis- 
trators and assigns, set their fine, and reserve the same rent, as 
though the said agreement had not been made ; and farther reciting, 
that it was agreed, that, if any improvement of any part of the pre- 
mises, which shall be so demised, as aforesaid, shall at any time or 
times hereafter be made, the Archbishop and his successors shall not 
at any time or times hereafter be barred from setting, &c. upon any 
future renewal or renewals of any lease or leases, which hath or have 
been, or at any time or times hereafter shall or may be granted of 
the said premises, a greater fine or greater fines, than have been 
heretofore set, in respect of such improvement ; whether it shall 
arise on account of any lease or leases, which shall or may hereafter 
be made of any part of the premises, not demised in pursuance of 
the agreement, or through'the act of Daniel Ponton, his executors, 
administrators, or assigns, or otherwise ; and that Ponton agreed to 
procure persons to enter into agreements for taking the premises 
upon building leases, &c. ; it was enacted, that from and after the 
1st of May, 1777, the said agreement should be confirmed ; and that 

it should be lawful for the Archbishop and his successors 
[*257] ^and Daniel Ponton, his executors, administrators, and 

assigns, jointly from time to time by indentures, duly ex- 
ecuted under the hand and seal, or hands and seals, of the Arch- 
bishop and his successors, and also under the hand and seal, or 

(1) Stat. 17 Geo. m. 
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handfl and seals, of Daniel Ponton, his executors, administrators and 
assigns, to make any demise or lease, demises or leases, of all or 
any part or parts of the said several lands and premises, in the said 
hereinbefore recited indentures of lease, particularly mentioned and 
described, and thereby demised to Daniel Ponton, to any person or 
persons for any term or number of years, not exceeding ninety-nine 
years, &c. 

Daniel Ponton died intestate ; before any lease was granted ac- 
cording to the power in the Act. 

By articles of agreement, dated the 7th of September, 1784, the 
Archbishop of Canterbury and Thomas Ponton, as administrator of 
Daniel Ponton, agreed to grant a building lease to Crispus Claggett 
for ninety-eight years, according to the terms provided by the Act 
of Parliament. 

By indentures, dated the 29th of September, 1784, the Arch- 
bishop of Canterbury demised the premises to Thomas Ponton, his 
executors, administrators, and assigns, for twenty-one years. In 
1785 the premises were assigned to William Adams ; who by in- 
dentures, dated the 5th of April, 1786, assigned to Thomas Griffith 
and James Hedger. 

By indenture, dated the 20th of May, 1788, the Archbishop of 
Canterbury, and Griffith and Hedger, under the power of the Act 
of Parliament demised to Claggett, his executors, admin- 
istrators, and assigns, for a * term of ninety-eight years ; [* 258] 
and by mesne conveyances Cla^ett's interest became on 
or before the 16th of November, 1805, vested in the Plaintiff for the 
remainder of the term of ninety-eight years. 

The answer insisted, the lease of the 29th of September, 1770, 
having been surrendered by Thomas Ponton on the occasion of 
granting to him the lease of the 29th of September, 1784, and not 
being therefore a subsisting lease at the time of the assignment by 
Thomas Ponton to Adams, and consequently not a subsisting lease 
at the time of granting the lease of the 20th of May, 1788, to Clag- 
gett, that Griffith and Hedger had not any power under the Act to 
grant the lease to Claggett ; which is consequently void. The an- 
swer stated, that there was no surrender of the lease of 1770 by 
writing or otherwise than by delivering up of the indenture, and ac- 
cepting the lease of 1784. 

Upon inspection of the Records at Lambeth the fact appeared, 
though it was not noticed in the pleadings, that the lease of the 29th 
of September, 1770 was delivered up on the 29th of September, 
1777 ; when a new lease for twenty-one years was granted by the 
Archbishop of Canterbury to Thomas Ponton, the only son and ad- 
ministrator of Daniel Ponton. The consideration recited in that 
lease, was the surrender of the lease of 1770. The lease of 1770 
remains in the Record Room uncancelled ; and there is no written 
memorandum respecting any surrender. Leases for near 200 years 
were found, renewed at different times, before the expiration ; but 
from the year 1749 the renewals were regularly every seven years. 

VOL. XIII. 12 
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Mr. Richards and Mr. Kenrick^ for the Plaintiff, relied upon the ob- 
vious intention of the Act of Parliament; speaking express- 
[* 259] ly of * renewals at any time or times, &c. meaning, not 
to make the power personal to Daniel Ponton, but to com- 
prehend under the term, <^ assigns " any person claiming through or 
under him. They observed, that the renewed lease may be con- 
sidered for this purpose as the original lease ; which was not extin- 
guished to all intents H.). 

Mr. Alexander and Mr. Johnson^ for the Defendant, supported the 
objection, that the surrender of the lease of 1770 prevented the ex- 
ercise of the power, upon the express terras of the Act ; admitting 
the object ; but contending, that the term '< assign '' could not ad- 
mit so large a construction ; this case not having been attended to : 
the words " at any time or times," referring to different leases of 
several premises ; which might not all be demised at once. 

Dec. 23. The Master of the Rolls [Sir William Grant]. — 
1 should have been very glad to have found, that I could have form- 
ed such an opinion upon this case as might have saved the expense 
of an application to Parliament. But I am obliged to hold, that the 
lease of 1788 was not warranted by the Act of Parliament ; and was 
therefore void. The Act clearly required, that the lessee under the 
existing lease should concur with the Archbishop in any lease to be 
made under the Act. Neither the lessee, nor any assignee under 
him, ha^ concurred in the building lease of 1788; for the lease, that 
existed, had been surrendered upon the acceptance of a new and 

valid lease; that of 1777; and that was again surrender- 
[* 260] ed by the acceptance of a new lease in * 1784. I own, I 

think I should be, not construing, but supplying an omis- 
sion in the act, if merely upon my knowledge of the usage to renew 
church leases I should hold, that Parliament had in this case said, the, 
power given, and nominally given in words, only to the lessee in the 
then existing lease, should attach upon the renewed lease to the end 
of time. I do not know, that it was intended ; but I am sure Par- 
liament has not said it by express words, or any thing approaching to 
legal implication. In point of legal operation (we are now upon a 
legal title) each renewed lease is as much a new lease as the original 
one. I agree with Mr. Kenrick, that a renewed lease may be con- 
sidered as the original lease, in endurance, to some intents : that is, 
for the protection of legal interests, carved out of it ; which, once 
well created, the law does not permit to be destroyed. But no inter- 
est, legal or equitable, was created, when this lease was taken. There 
is nothing therefore to prevent the legal effect of taking a new lease ; 
which is a surrender of the old one ; extinguishing consequently all 
the power of Daniel Ponton under the. Act to grant building leases ; 
and there is nothing therefore to give that power to the person not 
coming in by assignment from him, but deriving from him the tenant 

(1) Co. Lit 338 h ; Hughe$ v. RohoUum, Cro. Eliz. 302. 
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right to claim a renewal. I am therefore reluctantly of opinion, that 
there is no title in the Plaintiff to make this lease ; and therefore the 
Bill must be dismissed ; but it is not a case for a dismissal with 
costs. 

No notice was taken of the renewal in 1777 ; but I see by the 
book of leases, that was left with me, that there was a renewal 
in 1777. 



ROWE V. . [♦261] 

[1806, Dec. 24.] 

Examination de bene eiw, where the witness is above the age of 70, or is the only 

Witness to a particular fact 
Refused upon Affidavit of the agent to his information from the witness, that he 

can prove the fact, and belief, that no other person can prove it {ay 

A MOTION was made for an Order, that several witnesses should be 
examined de bene e^se ; one, upon the usual affidavit, that he was 
above the age of seventy ; as to each of the others, who were to 
be examined to distinct facts, upon the affidavit of the agent, that 
he was informed by the witness, that he could prove the particular 
fact ; and believes, he is the only person who can prove it. 

The Lord Chancellor [Erskine] said this would not do : such 
an affidavit would introduce this examination in every case. 

Mr. fV. Agar, in support of the motion, referred to Shirley v. 
Earl Ferrers (I), and Pearson v. Ward (2), as to the general rule ; 
and urged the consequence of the loss of a witness in a case of 
pedigree. 

The Lord Chancellor. — I admit that ; and do not wish to dis- 
courage this application in a proper case ; being convinced, that it 
is very useful and necessary. But it cannot, be granted upon such 
an affidavit as this ; by the agent, that he is informed by the witness, 
that he can prove the particular fact, and to the belief of the agent, 
not showing the ground of his belief, that no other person can prove 
it. The rule requires you to show, that the particular person knows 
the iact, and is the only person, who knows it. 

* Take the Order therefore only as to the witness, who {* 262] 
is of the age of seventy : which is of course. 

As to the cases in which an order for examination of a witness de bent esse may 
be obtained, see, ante, the note to tlie Anonymous case, 6 V. 573. 

(a) 2 Story, Eq. Jur. § 1514; 1 Smith, Ch. Pr. (Am. ed.) 506-508; Hankin v. 
MiddUdiich, 2 Bro. C. C. (Am. ed. 1844), 641, and notes ; 1 Barbour, Ch. Pr. b. 1, 
ch. 10, p. 270 ; Cholmondeley v. Orford, 4 Bro. C. C. 157; 2 Madd. Ch. Pr. (4th 
Ani. ed.) 251, 252. 

(1) 3 P. Will. 77. 

(2) 2 Dick. 64a • 
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SIMMONS V. GUTTERIDGE. 

[1806, Dec. 24.] 

The Examination of an Executor under the usual Decree for an Account, ought 
to contain an Interrogatory, whether he is indebted to the Testator : the debt 
from himself being assets (a). Liberty was therefore given upon the sugges* 
don of Co-Defendants. 

Legatees, without AflSdavit, to exhibit an Interrogatory for that purpose : not to 
ffo into an account; which must be the subject of a distinct Bill. 

A debt, due by the £b[ecutor, is assets (6), for the same reason that he may, if a 
creditor, retain; that he cannot sue himself, [p. 264.] 

The usual Decree having been made, under a bill by legatees for 
an account of the personal estate against the executors, a motion 
was made on behalf of the Defendants, entitled as legatees, and also 
claiming the residue, as next of kin, for liberty to exhibit an inter- 
rogatory before the Master for the examination of one of the ex- 
ecutors, whether he wa» indebted to the testator. The usual exam- 
ination having taken place a year ago, the Master refused to receive 
the interrogatory. The Motion was made upon suggestion merely, 
without affidavit. 

Mr. W. Agar, for the Defendant, the executor, resisted the Mo- 
tion ; insisting, that a Defendant cannot exhibit interrogatories for 
the examination of a Co-Defendant. Such an application was re- 
peatedly refused by Lord Eldon in the case of AUen v. Miller : an 
account decreed against two executors ; one of whom wished to 
show, that the other had received the whole. At least, such an ap- 
plication ought to be made upon evidence. Here is no affidavit. 
The inconvenience would be enormous ; if each of the legatees, 

whatever may be their number, can exhibit interrogatories. 
{♦ 263] Mr. Bell, in support of the Motion. — ^ Evidence is not 

necessary for this purpose. Any legatee may file a bill 
against the executor for an account ; and if the real estate is charged, 
as well as the personal, all the other legatees are parties. Every legatee 
therefore may exhibit interrogatories before the Master for this purpose. 
In the case of AUen v. Miller, two executors having been charged 
upon their examination by the Master, the application was made by 
one for the examination of the other ; with the view to show, that he 
alone ought to be charged. The object was, not to charge him in 
the cause, but to introduce a question, entirely new ; whether one 
should not be discharged. In the case of Sadlier v. Sir Stephen 
hmhington (1) the bill prayed an account against an executor ; 
which was decreed. A motion was made, that the Master should 
be directed to inquire into the account between the Defendant and 
the testator ; which the Master refused to do. Lord Alvanley said, 
they ought to come with a clear case for that purpose ; that prima 

(a) 2 Williams, Exec. 942. 

(h) Schdi V. Sdiroder, 1 Bai. £q. 334. 

(1) Cited from a Manuscript of Mr. Owen. 
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facie the Court was not to go so far as to unravel the account ; and, 
as there was no evidence, but mere allegation, it stood over. The 
object of this application is merely to ask the question, whether this 
Defendant was indebted to the testator, or not ; and then the Master 
will judge, whether it is proper to ^o farther. In such a case as this 
all persons are actors. Suppose, after a suit instituted by one lega- 
tee, it came to the knowledge of another, that the executor was in- 
debted to the testator upon a bond ; might not the question be put, 
whether such a bond was not found among the personal estate. 

The Lord Chancellor [Erskine]. — ^The question is only, wheth- 
er the Defendants, having the fixed, ascertained, character 
of legatee, can, * as of course in every case, exhibit such [* 264] 
an interrogatory, merely asking the plain question, whether 
the other Defendant was indebted to the testator ; not embarrassing 
the cause with a long and complicated accoutit ; in which case they 
would be required to file a bill. If this is not of course in every 
case, there is no ground for any s[)ecial Order : this application be- 
ing made, as was that in Sadlier v. Sir Stephen LushingtoUy without 
any special ground. A debt, due by an executor to the estate of 
the testator is assets H), for the same plain reason, upon which an 
executor, who is a creoitor, may retain ; that he cannot sue himself. 
The consequence seems necessary, that in every case under the usual 
Decree agaiq^t an executor an interrogatory should be poinded to the 
inquiry, whether he has assets in his hands, arising from a debt due 
by himself. If the answer to that interrogatory is, that there is a 
long account, and he cannot say, the balance is against him, the 
Master must take that answer ; and a bill must be filed. If I con- 
sidered this as a special application, I could not grant it without an 
affidavit : but considering, that these questions should be put, as part 
of the standing interrogatories in such cases, for the purpose of as- 
certaining the assets in the hands of the executor, I think, this 
question may be asked ; and therefore the interrogatory should be 
received. 

That reduces it to the point, whether a legatee has a right to ex- 
hibit the interrogatory. A legatee, having an interest under the 
Decree in making the estate productive, may suggest, that the inter- 
rogatories are defective, with the view to introduce that interrog- 
atory, which ought to be in every Decree, for an account 
* against an executor. The answer to the objection of in- [* 265] 
convenience from the possible number of legatees is, that 
each might file a bill. The principle is not, that any person may 
come at any distance of time, complaining of the interrogatories, 
and exhibit farther interrogatories ; the answer to which application 
would be, that he did not come at the proper time ; but it proceeds 
upon this : that this is the interrogatory, not of the party, but of the 
Master : an interrc^tory, which the Master ought to put in every 
case of a Decree against an executor : whether he is charged with 

(1) See Berry v. Uahery antej vol. xi. 87, and the note, page 90. 
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being a debtor, as in Sadlier v. Sir Stephen Lushingion, and is a 
debtor to the estate, or not ; as, if he is, that debt is assets. Tbe 
object of the application therefore is only to make the Court advert 
to the circumstance, that the interrogatories are defective. 

This Order therefore must be made, for the purpose of examining 
the Defendant as to the debt merely ; not to enter into an account : 
but the parties making the application must pay the costs ; as they 
might have applied sooner. 

The Order pronounced was for liberty to exhibit an interrogatory, 
whether the Defendant, Ihe executor, was indebted to the testator 
upon any and what account ; the interrogatory to be settled by the 
Master. 

That a debt, due from an executor to his testator, is assets, not only for the 
payment of the testator's debts, but his legacies also, see, ante, note 1 to Berry v. 
Usher, 11 V. 87. 



[•266] AINSLIE v. MEDLICOTT. 

[1806, Dkc. 24.] 
Obder upon a married woman to put in an Answer to a Bill by her husband. 

An Answer not having been put in on behalf of a married woman 
to a Bill by her husband a Motion was made for an Order, that she 
shall put in an answer. 

Mr. Belly in support of the Motion, said, it was thought proper to 
take this course ; instead of issuing an Attachment in the first in- 
stance ; though there are authorities, showing that to be regular. 

The Motion was not opposed ; and the Order was made accord- 
ingly (1). 

il) Sir Robert Brookev. Lady BrookSy Pre. Ch. 34; Ex parte Strangeuam, 3 
L. 478; Mit£ 95. r- ^ ..^ 
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MIDDLETON v. DODSWELL. 
[1806, Dec. 24.] 

Receiver appointed before Answer upon Affidavit of misapplication and danger 
to the property in the bands of an Executor: the co-executors consenting to 
the Order. 

A strong case necessary against an Executor (a). 

A MOTION was made, before answer, for a Receiver ; upon affida-'' 
vit, by the son of the testator, one of the residuary legatees ; stating, 
that one of three executors and devisees in trust had let part of the 
trust premises to the Barrack Board at Hull, in his own name only ; 
reserving a rent of 4802. to himself alone ; that large sums had been 
received by him, and were not laid out upon the trusts of the Will, 
viz. in Real Securities, or the Public Funds ; that a bond had been 
taken in the names of two of the executors only for the pro- 
duce of the sale of some shares in ships; and that *the [*267] 
property in his hands is in danger of being lost or misap- 
plied. 

Mr. Leach, in support of the Motion. — Mr. Wingfieldy for the two 
other Executors, consented to the Motion. 

Mr. Healdy for the Executor, who resisted the Motion. — ^In the in- 
stance of an administrator, the Court does upon a very slight case 
appoint a Receiver. But an executor is a person fixed upon by the 
testator. In Jacob v. HaU, a very strong case of misapplication by 
an executor. Lord Eldon refused a Receiver ; unless they could state 
some fact, showing, that the executor was utterly insolvent. The 
mere omission by an executor to lay out the property for a year or 
two is not a ground for appointing a Receiver. No fact is stated, 
showmg that the property is in danger. In a late case at the Rolls 
an executor had expended above 5000/. upon the funeral ; and the 
other executors declined to interfere : the Master of the Rolls re- 
fused a Receiver. In another late case, upon strong facts of misap- 
plication and misconduct by an executor in the mode of sale. Lord 
Eldon would not grant such an application ; requiring a positive affi- 
davit of insolvency. 

Mr. Leach, in reply, having observed, that there was no distinc- 
tion between the affidavit, stating, that the fund in the hands of this 
executor is in danger of being lost, and an affidavit of insolvency, 
that the cases referred to must have some farther ground, and in the 
case at the Rolls there was evidence of a direction by the 
testator to the executor, to bury him in the same manner as [^268] 
his daughter had been buried, was stopped by the Court. 

(a) When justice requires it, and the merits appear by affidavit, or when it ap- 
pears that the complainant has an equitable claim to the property in controver^Ty 
and that a receiver is necessary to preserve the same from loss, one will be ap- 
pointed. Bhodgood V. Clark, 4 Paige, 577. Suits against executors wasting the 
assets, or in favor of infants entitled to real estates, and requiring the protection of 
the Court, or between partners, are instances of this kind, (hhom v. Jkyer, 
a Paige, 343 ; 1 Barbour, Ch. Pr. b. 3, ch. 7, p. 667, 668. 
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The Lord Chancellor [Erskine]. — ^I shall grant this Motion. In 
the case of Dyot v. Morgan, in which I this morning refused a simi- 
lar application, I stated my view of this subject ; that it is for the 
testator, not the Court, to say, in whom the trust for administration 
of the effects shall be reposed ; and, though a suit may be instituted 
by a party, having an interest in the effects, it does not follow, that 
the trust, created by the testator, is to be set aside. But this Court 
does exercise a concurrent jurisdiction with the Spiritual Court ; 
upon the principle, that executors and adminbtrators are trustees ; 
and in that character come under the control of this Court, by its 
ordinary jurisdiction. The administration is therefore not upon slight 
grounds to be taken from an executor. In the case I have mentioned 
the testator directed his executor to pay over the rents and profits of 
his estate to his wife for life, and after her death to his children. 
Part of the estate consisted of leasehold houses ; one of which the 
executor had let to a painter (the same trade, which the testator 
had carried on) for 14 years ; stating, by his answer, that he intend- 
ed to let the other premises. Why should he not ? He was trusted 
by the testator : and was the hand to receive, and make the pay- 
ments, for the benefit of the widow and children ; and the provi- 
dence of management was confided to his care. 

But if a manifest abuse of the trust, by wasting the property, ap- 
pears, which does appear in this instance, not from a single 
[* 269] act, but an habitual and * prospective course of dealing, 
bringing the property into danger, can it be said, that this 
Court is not to treat an executor as every other trustee ; and an ex- 
ecutor may say, that, unless he is proved to be insolvent, the Court 
is to overlook the misapplication, and refuse a Receiver ? To the 
proposition, thus nakedly stated, the answer is obvious. Lord El- 
don's decision must have been the same, that I shall make ; that, to 
induce the Court to interfere, especially before Answer, a strong, spe- 
cial, ground must be made. It is true, the time is not come, at which 
he is bound to put in an answer : but he appears by Counsel ; and 
comments upon the affidavit ; though he makes no affidavit himself. 
Yet, if it rested there, I should not grant the Motion. I ground the 
Order upon this ; that there is, what may be considered, though per- 
haps, not the strongest way of expressing it, an affidavit, that the 
property is in danger from insolvency, existing or suspected ; by 
which only it can be in danger. Another ground is, that the testa- 
tor did not trust this executor alone, but in conjunction with two 
other persons ; who are also executors and devisees in trust. Their 
consent gives great strength to the application. Agreeing there- 
fore, that the administration is not to be taken from an executor 
upon slight grounds, I must in this case make the Order for a 
Receiver (1). 

See, ante, note 3 to Jervia v. fFkUe, 6 V. 738, with respect to the appointment of 
a receiver, on motion grounded on affidavit, before answer. 

(1) See the note, ante, vol. vi. 739, Jems v. fVhite. 
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VERNON, Ex parte. 

[1807, Jan. la] 

Though an Order might be made upon part of a Petition in Bankruptcy, namely, 
for interest against an Assignee, who did not pay in to the Bank, appointed by 
the creditors, under the Act of Parliament, the Petition also praying his remov- 
al, with much groundless imputation, the whole was dismissed with Costs : 
without prejudice to another Petition, confined to the proper object 

The prayer of this Petition was, that an assignee under a Com- 
mission of Bankruptcy may be removed ,v and that he may be charg- 
ed with interest upon sums, received by him in the year 1805, in 
cash and bills, upon a sale of the effects ; which he had not paid 
into the Bank, appointed by the creditors according to the Act of 
Parliament (1). 

Mr. Cookcy in support of the Petition, admitting the conduct of 
this assignee to be fair, relied upon the established rule, that an as- 
signee, not pursuing the direction of the creditors under the Act, to 
pay the money into the Bank, appointed by them, shall pay interest; 
otxierving, that part of the produce of the sale was actually received 
in cash. - Motives of convenience, as that it will be wanted in a 
short time, cannot be admitted as an excuse for keeping money ; a 
precedent, that assignees will be too ready to follow. Supposing, 
he did not make interest, a trader has advantage in keeping money 
at his own banker's, by increasing his credit (2). 

The Solicitor General [Sir Samuel Romilly] for the Assignee, as 
to that part of the Petition, which prayed the removal of this assignee, 
stated several circumstances from the affidavits ; showing, that his 
conduct was meritorious. 

The Lord Chancellor [Erskine]. — One object of this Petition 
is proper. An account ought to be taken, to ascertain the 
periods, at which * the assignee had property in his hands [* 271] 
to the amount' of lOOZ. It is enough to say, the Act of 
Parliament has positively directed, that, when the property reaches 
that amount, it shall be paid into the Bank, appointed by the credi- 
tors. But, as to the rest of the Petition, there is nothing reprehen- 
sible in the conduct of this assignee : and there are several circum- 
stances much in his favor. He sold the property at a credit of four 
months ; which in that part of the country was advantageous ; occa- 
sioning no risk to the estate ; taking ample security ; and all these 
circumstances were known to the petitioner ; who suggested a trifling 
mistake, to the amount of about 20/. ; and refusing to look at the 
accounts and vouchers, which were offered, a year afterwards he 
makes the complaint. 

Under these circumstances this Petition ought to have been con- 
fined to the mere object of the Act of Parliament. Therefore, 

(1) Stat 5 Geo. II. c. 30, s. 32. See Stat 6 Geo. IV. c. 16, s. 104, charging 
20 per cent in sach, cases.* 

(2) ^fi<e, Ex park BUlicard, vol. i. 89, and the note, 90. 
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though an Order might be made upon that part of the Petition, yet, 
seeing a spirit of injustice mixed with it, and desiring to put a stop 
to vexatious Petitions, I shall dismiss the whole Petition with Costs ; 
and this Petitioner, or any other person, may present another Pe- 
tition for the single purpose, at which the Act was pointed. 

See, anU, note 2 to HOliartPi eaae, 1 V. 89. 



COOKE, J ^P^''^'^*)- 
[1807, Jaw. 12.] 

Assignee in Bankruptcy removed ; and the Assignment and Bargain and Sale 
vacated ; except as to Purchasers. 

The first of these Petitions was presented by two assignees under 
a Commission of Bankruptcy against James Emerson ; and 
[* 272] stated, that Samuel Lowton, * the third assignee, had 
possessed the bankrupt's effects to the amount of 165/. ; 
which he neglected to pay to the banker, appointed by the creditors ; 
that he did not attend a meeting appointed for the purpose of inves- 
tigating the accounts of the assignees ; that he absented himself 
from his residence and business in Bristol ; that his affairs are in an 
embarrassed state ; and the petitioners apprehend, the balance in his 
hands is in danger of being lost. The petition therefore was pre- 
sented with the assent of the creditors at a meeting, called for the 
purpose ; praying, that Lowton may be removed from being as- 
signee ; and that he and all other proper and necessary parties may 
execute proper conveyances and assignments of the bankrupt's real 
and personal estate to the petitioners, or some other* assignees ; and 
that he may account, &c. 

The circumstances, alleged by the petition, were supported by 
affidavits. On the 11th of August an Order was made, that service 
of the Petition and of that Order on Lowton, by leaving the same at 
his last place of residence, should be deemed good service ; which 
was done accordingly. 

The other Petition was presented in another bankruptcy, for the 
same purpose. Some of the real estates had been sold ; and the 
purchasers were served, and appeared. 

Mr. Cooke and Mr. Roupell, in support of the Petitions, contend- 
ed, that the bargain and sale should be vacated: the Statute of 
George IL (2), relating to bargains and sales, though those words 

(1) Buck, 319; see the note, S22. 

(^] Stat 5 Geo. II. c. 30, b. 31, extended to deeds of Bargain and Sale by Stat. 
3 Geo. IV. c. 81, s. 5. See the General Order of Lord Loughborough, 8th of 
March, 1704. 
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are not used : the word << estate " being in the Act. In Ex parte 
Bainbridge (1) all the Assignees were dead : Peter Robinson, the 
survivor of them, left a Will, and appointed Executors; and 
also left an infant son Peter Robinson ; on the 13th of Janu- 
ary, 1801, the Petitioners were chosen Assignees; and the 
petition prayed, that the bargain and sale and enrolment may be 
vacated. The order was, that the bargain and sale of the bankrupt's 
real estate, made to the former assignees, chosen under the Commis- 
sion, all since deceased, and also the enrolment thereof, be vacated, 
so far as relates to property undisposed of, and be forthwith deliver- 
ed up to the Commissioners to be cancelled ; and that the Commis- 
sioners do forthwith execute a new bargain and sale of the bank- 
rupt's real estate, remaining undisposed of, to the petitioners, as the 
assignees, duly chosen by the creditors under the Commission. 

The Lord Chancellor [Erskine] upon the authority of that 
case, made an Order in the petition Ex parte Leman, that Lowton 
should be removed : and the assignment and bargain and sale vaca- 
ted ; except as to any sales, that had been made, of the bankrupt's 
real estate ; that the creditors should proceed to a new choice of 
assignees ; and, that an assignment and bargain and sale should be 
made to the new assignees ; and an account, as prayed by the peti- 
tion ; and payment by Lowton, &c. 

A similar Order was made upon the other Petition. 



1. 6t the 66th section of the statate of 6 Geo. IV. c. 16, it is enacted, that the 
Lord Chancellor may, on petition, order any conveyance, or assignment of the real 
or personal estate of a bankrupt, and the enrolment thereof, to be vacated ; provi- 
ded that no title of any purchaser, under any convevance prior to such order, be 
therebv affected, and that no estate previouslv barred be thereby revived. If such 
order be made, the new assignment vests the debts and personal estate of the 
bankrupt in the new assignees ; and the new conveyance of the bankrupt's real 
estate is valid without any necessity for making the former assignees or their heirs 
conveying parties. 

2. A note of the order, as drawn up in the principal case, is extracted from the 
book of the secretary of bankrupts, and given in Buck. 317. 



GREY, Ex parte. [*274] 

[1807, Jan. 12, 13.] 
Assignee in Bankruptcy, permanently resident in Scotland, removed. 

The object of this petition in bankruptcy was to remove MoflTat, 
an assignee ; who was permanently resident in Scotland. 

The Solicitor Oeneral^ [Sir Samuel RomiUy], in support of the 
Petition, cited a late instance of such an Order, Ex parte Hos- 
Jcins (2). 

(1) Antcy voL vL 451 ; see the note. 
(3) Feb. dlst, 1806. 
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^ • Feb. 13^A. The Lord Chancellor [Erbkine]. — ^I am clearly of 
opinion, that the assignee ought to be removed. He is a trustee 
both for the bankrupt and the creditors. Yet, whilst he is resident in 
Scotland, I have no hold over him ; and can reach him with no 
process. 



LUCAS t;. LUCAS. 

[1806, Dec. 22, 23 ; 1807, Jaw. 7.] 

No Exceptions to an infant's Answer (a). In that case, therefore, cause against 
' dissolving an Injonction must be upon the merits, according to the Answer: 
and, though it was manifestly insufficient, the Injunction was dissolved. 

An Injunction having been obtained, restraining proceedings in 
an action of ejectment, brought on behalf of an infant, by his 
guardian, a motion was made to dissolve the Injunction upon the 
answer. 

Mr. HoTTie, for the Plaintiff, undertook to show Exceptions for 
cause. 
[* 275] * Mr. Richards, and Mr. Daniely for the Defendant, ob- 
jected upon the general practice, that exceptions cannot be 
taken to an infant's Answer : Copeland v. Wheeler (1). 

Mr. HomCf for the Plaintiff, undertook to show cause upon the 
merits. 

Jari. 1th. The case made by the Bill was, that the life of the 
Defendant was put in merely as a trustee, when he was at the age of 
two years, by his grandfather, who paid the fine, with undisturbed 
possession since 1790. 

Mr. Home, for the Plaintiff, admitting, that, though the answer of 
an infant may be grossly insufficient, the Plaintiff cannot by taking 
exceptions compel a discovery from the infant, but must prove his 
case, contended, that the rule goes no farther ; and an injunction 
cannot be dissolved ^upon an answer manifestly insufficient, and not 
meeting the equity of the Bill ; as in this instance simply stating, 
that the Defendant does not know, that the fine was paid by the 
Plaintiff. 

Mr. Richards, and Mr. Daniel, for the Defendant, insisted, that 
the Plaintiff was bound to make out from the answer the proposi- 
tion, that, the estate being bought with his money, the Defendant is 
a trustee. 

(a) The reason given is, because the infant is not bound bv it, but may put in a 
new answer when he becomes of age. 1 Barbour, Ch. rr. b. 1, ch. 7, p. 177; 
LeggeU V. Sdlon, 3 Paige, 84 ; 1 Smim, Ch. Pr. (Am. ed.) 279, 280 ; 2 Madd. Ch. 
Pr. (4th Am. ed.) 346. 

(1) 4 Bro. C. C. 256. 
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The Lord Chancellor said, that upon the Bill and Answer the 
Court could not see the trust; and therefore could not interfere with 
the legal title. 

The Injunction was dissolved. 

It should seem, that no admissions, however explicit, in an infant's answer, can 
be read against bun ; at any rate they will not bind him conclusively : see, atUty 
the note to Etfks v. De Gros, 9 V. 12. 



* [•276] 

THE CORPORATION OF CARLISLE r. WILSON. 

[1807, Jan 17,20.] 

CoNcu&RKirr jurisdiction of a Court of Equity in Account: though a legal title ; 
the ri^ht being first established at Law : originally assumed under a sound 
discretion ; where an Action would not give so complete a remedy (a). Gen- 
eral Demurrer, where the Plaintiff is not entitled to relief (&). 

IndebUahu Assumpsii lies for tolls, [p. 279.] 

The bill stated the right of the Corporation of Carlisle to toll- 
thorough for all merchandize carried through that city ; originally 
levied upon goods, carried on the backs of men and horses, after- 
wards in waggons and carts ; that great quantities of merchandize 
are conveyed through the kingdom in stage-coaches ; that the De- 
fendants have refused to pay the toll accrued due to the Plaintiffs 
for goods conveyed by the stage-coaches, of which they are proprie- 
tors ; that in consequence of an agreement to try the right, an ac- 
tion was brought in the year 1802 ; which was tried in August 
1804 ; and a verdict was found for the Plaintiffs, with nominal dam- 
ages. The Bill prayed an account of the tolls ; confining it to six 
years. « 

To this Bill a general demurrer was put in. 

Mr. Alexander and Mr. fiefl, in support of the Demurrer. — ^Tbe 
question upon this Demurrer is, whether a Bill lies for an account of 
tolls, levied in this way. A repetition of a merely legal demand can- 
not constitute the subject of an account in equity. There js no in- 
stance of a bill for such a purpose. Upon the same principle an 
account of common turnpike tolls might be demanded. 

The Demurrer is general upon the rule, now established by sever- 

(a) ''The full concurrency of jurisdiction of Courts of Equity for relief in all 
matters of account, whether there be a remedy at law or not, seemsto have been 
largely insisted on by Lord Erskine in the Corporation of Corlidt v. H'Uson, 13 
V. 276." 1 Story, Eq. Jur. § 67, note. It was positively asserted by the Court of 
Errors in New York. Ludlow v. Simond, 2 Caines, Cas. in Error, ;^8, 39, 53, 54. 

There can be no doubt that the remedy in equity in cases of account is gener- 
ally more complete and adequate, than at law. 1 Story, Eq. Jur. § 442, 450,452, 
455,457; Mitford, Eq. PI. by Jeremy, 120. See, ante, note (a) DinwUdit v. 
BoOey, 6 V. 136. 

(h\ See, anU^ note (a) Emimm v. Mdey^ 2 V. 459. 
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al cases, following the decision of Lord Thurlow, that, though the 

Plaintiff may be entitled to discovery, if he is not entitled 
[• 277] to relief, a * general demurrer lies ; contrary to the former 

course (I). 
The Solicitor General [Sir Samuel RomiUy] and Mr. Hariy for the 
Bill. — ^The right to toll being established by the verdict in an action, 
brought by agreement for the mere purpose of trying the right, the 
Defendants are accounting parties for all sums, which ought to have 
been paid for toll for the last six years. This Bill is sustained by 
the principle of preventing multiplicity of suits. The Defendants 
are to render a long account ; which the Plaintiffs may surcharge 
and falsify. The objection, that the Bill should have sought a dis- 
covery only, upon which the Plaintiffs should have proceeded at 
Law, is the inconvenience of going through such an account before 
a Jury ; applying all the evidence, that might be used to surcharge 
and falsify. Upon the head of Account, Courts of Equity have a 
concurrent jurisdiction ; and the suit, by Bill in Equity, has been 
found a very convenient substitute for the action, quod computet ; 
where the subject is of a complicated nature, and liable to the check 
by surcharging and falsifying : the right, if a legal demand, being first 
established at Law. A Bill, similar to this, was filed in the Court 
of Exchequer ; in which suit, the title not having been established 
at Law, an issue was directed ; and afterwards an account was de- 
creed. In Northleigh v. Luscombe (2), The City of London v. Per- 
kins (3), and jHle City of London v. Aintky (4), such an objection 

as this was not taken. 
[• 278] * Mr. Alexander, in reply. — ^In The City of London v. 

Ainsley the allegation was, that the Defendant, being a 
freeman of the city, had imported coals, the property of persons, 
who were not freemen ; and had received the toll ; which he had 
not paid to the Plaintiffs. This jurisdiction is exercised only, where 
an arrear arises from the nature of the demand : or, where there are 
complicated and cross demands. An account of quit-rents cannot 
be had in this court (5). Experiments of that sort have been made, 
and without success. The case of Pukeney v. Warren (6) proves, 
how the account of rents and profits is limited. This is a toll not 
upon the value of the goods, but upon each vehicle, according to the 
number of horses ; and may be levied as a common turnpike toll. 

Jan. 20M. The Lord Chancellor [Erskine]. — ^The question 
is, whether upon the facts, stated by this Bill, this Court ought to 
decree an account. The objection is, that the right to take these 



(!) See, arUe^ Baker v. Mdluhj vol. x. 544, the references in the notes, 553, and 
iL 461 ; Gordon v. Simpkinson^ xi. 509. 

(2) Amb. 612. 

(3) 1 Bro. P. C. 157. 

(4) 1 Anstr. 158. 

(5) Bouverie v. PrenHct, 1 Bro. C. C. 200. 

(6) wJnte, vol. vi. 73. 
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tolls is undoubtedly a merely legal right ; that the Plaintifis there- 
fore may have a discovery ; and, having obtained that, cannot also 
have relief; but should use the discovery, in an action; which un- 
doubtedly might be brought. The principle, upon which Courts of 
Equity originally entertained suits for an account, where the party 
had a legal title, is, that, though he might support a suit at Law, a 
Court of Law either cannot give a remedy, or cannot give so com- 
plete a remedy, as a Court of Equity ; and by degrees 
* Courts of Equity assumed a concurrent jurisdiction in [* 279] 
cases of account ; for it cannot be maintained, that this 
Court interferes only when no remedy can be had at Law. The 
contrary is notorious. The same species of relief is given at Law 
in the action of account as under a Bill in this Court : but the great 
advantage of the latter, a!:d the difficulty and delay, when the ac- 
count comes before auditors, has brought that action into disuse ; as 
is observed by Lord Hardwicke in Ex parte Box (1). 

The proposition, asserted against this Bill, is, that this Court ought 
to refuse to interfere, by directing an account ; if an action for 
money had and received or Indebitatus Assumpsit can be maintained. 
That proposition cahnot be supported. In Lewes v. Sutton (2), the 
Chancellor's doubt was, not whether an account could be decreed ; 
but whether the Plaintiff could recover at Law. The proposition is, 
not that an account may be decreed in every case, where an action 
for money had and received, or Indebitatus Assumpsit, may be 
brought ; and ceriaAnly Lidebitatus Assumpsit lies for tolls ; but, that, 
where the subject cannot be so well investigated in those actions, 
this Court exercises a sound discretion in decreeing an account. It 
is true, in Milboum v. Fisher (3) there was no demurrer : but, if the 
proposition that an account cannot be decreed upon such a subject, 
is so clear, I cannot think, the Court would have done what was 
done in that instance, and in the case before the House of Lords (4) ; 
where no question was made as to the jurisdiction of a Court of 
Equity ; which upon those cases must be considered es- 
tablished : * a concurrent jurisdiction with a Court of Law [* 280] 
upon the subject of account ; that therefore though an ac- 
tion might be maintained, yet, if it appears, it would not be tried 
without great difficulty, and the verdict could not from the nature of 
the case be equally satisfactory with the proceedings under a de- 
cree, an account shall be decreed (5). 

The objection, that these Plaintiffs omitted to exert their right to 
take a distress, is answered by the circumstances. These tolls were 
originally levied upon goods, carried by men and horses, afterwards 
upon the owners of wagons and carts ; and since, in consequence 
of the improvement of the roads, the claim is made upon the pro- 



(1) 2Vefl.388. 

(2) JinU, vol. V. 683 ; see page 687. 

(3) JinU, vol. V. 685, d. 
' ThtOti of London v. Perkins, 4 Bro. P. C. 157. 

Mayor, Efc, qf Maiden v. Coaies, 4 Madd. 447. 



(4) 
(5) 
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prietors of stage-coaches ; but, the right being disputed, it was fairly 
considered, that to enforce the payment by distress, would have been 
too strong a measure. Tliat led to the agreement, to try the right ; 
and in the mean time, to forbear to exercise it. That suit being 
merely to try the right, nominal damages were taken. How can a 
case of this kind be tried at the assizes : an account, to be sur- 
charged, upon which every inhabitant of Carlisle might be examined ? 
Over-rule the Demurrer. 

1. As to the jurisdiction of courts of equity, in matters of account, see, anity 
notes 1, 2, to Weymouth v. Boyer, 1 V. 41& 

2. That a demurrer which is good as to the relief souffht by a bill, is good as 
to the discovery also, see note 1 to Benison v. MtJUy, 2 Y. 459. 



KIRK i;. KIRK. 

[1807, Jan. 20, 25.] 

Order before Publication for re-examining a Witness upon his Affidavit, that 
through mistake as to the time he submitted to be examined without looking at 
papers, which enabled him to answer more fully and precisely (a). 

Evidence, that a Witness upon recollection declared, he had sworn what was not 
true, and went bi^k, offering to correct it, but too late, admitted upon an In- 
dictment for perjury, [p. 284.] 

The PlaintifT and Defendant were brothers ; and had 
[*28l] carried on busuiess as nursery-men. * Differences arising 
between them, they agreed to dissolve the partnership ; and 
with that view the stock was valued. The Bill prayed an account ; 
charging, that the stock had been under-valued, and that it would 
appear by a printed Book, that it was of greater value than that, at 
which it was taken. 

A Motion was made before Publication, that the Defendant may 
be at liberty to re-examine James Grey, and the Plaintiff to cross-ex- 
amine him again, upon an affidavit by the witness ; stating, that be- 
ing informed, that the 19th of November, the day, on which he was 
examined, was the last day, on which any witness could be exam- 
ined, he on that account only submitted to be examined at that time ; 
and that, when he returned home, he looked into a variety of mem- 
orandums, and other documents ; from which he found, that several 
questions, to which he had in his examination stated that he could 
not depose, and others, which he had answered as to his belief only, 
he could with the assistance of those papers have answered with pre- 

(a) Afler a witness has been examined in the rejralar course, there must be 
something specific to justify his re-examination. iSerry v. Arderu, 1 Johns. Ch. 
62; Gray v. Murray, 4 Johns. Ch. 412; HuUock v. ^tt^ 4 Johns. Ch.649; 
Beach v. FulUm Bank, 3 Wendell, 573. See, ofOe, note (a) Ingram v. MkheU^ 
5 V. 299. 
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dsion and accuracj ; and particularlj as to the Book, to which the 
inquiry was directed. 

Mr. 7%ofiMon, in support of the Motion, cited the Practical Reg- 
ister (1); observing, that the application was recent, before publica- 
tion ; and the Court, exercising a discretion under the circumstances 
upon the point, whether it was proper, that a witness should be re- 
examined, might make the Order. 

Mr. Cooke, for the Plaintiff. — ^There is no instance of permitting 
a witness to be examined a second time upon the same in- 
terrogatory * before publication. If after publication a re- [* 282] 
examination is necessary, the case, to which the passages, 
cited from the Practical Register, apply, the course is generally a ref- 
erence to the Master to settle the interrogatories, upon which the 
witness shall be re-examined. This is directly contrary to Lord Clar* 
endon's Order (2). The Examiner is positively ordered, if the in- 
terrogatory has been read, by no means to permit the witness to leave 
his Office, until the examination is completed. The effect of this 
would be to defeat all the caution of the Court to prevent communi- 
cation between the witness and the parties ; giving the witness an 
opportunity of communication, after having heard all the interroga- 
tories on both sides, and having gone through the whole examination, 
and of new modelling his evidence accordingly. This witness al- 
leges, that he was mistaken ; which is the excepted case, put in the 
Practical Register. It is not true, that the I9th of November was 
the last day, upon which he might have been examined. Publication 
would not have passed before the 22d of November. If, therefore, 
he had stated, that he was not prepared, the Examiner would have 
appointed another day. Upon the 21st, the Plaintiff moved to en- 
large publication until the last day of the Term ; under which Order 
the cause now stands. Stating, that he discovered, that his examin- 
ation was defective, upon his return Ifome, the application was de- 
layed until the last Seal after the Term ; for which day the notice 
was given. A similar application, before publication, in Ingram v. 
Mitchell (3) was refused. The evidence should therefore remain, as 
it is, until publication has passed ; when it will appear, 
whether this supposed defect is material, or not ; and, * if [* 283] 
material, the proper course is by exhibiting interrogato- 
ries, without giving the witness an opportunity of going through the 
examination again, after having heard every interrogatory, and per- 
haps after a communication with the party. 

Mr. Thomson, in reply. — ^The allegation of this witness is, not that 
he was mistaken, but that he did not give his evidence. The 
Court is properly more jealous of an application to examine after 
publication. The effect of shuttjng out perhaps- the only material 
evidence may be very prejudicial. The Orders of Lord Clarendon 

(1) Prac. Reg. 196, 420. 

(2) Rules and Orders, 41. A larger collection of Orders, No. 105. See the 
edition by Mr. Beames. 

(3) Jhiie, vol. v. 297. 

VOL. XIII. 13 
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are general regulations of practice ; and cannot govern a special 
case. 

The Lord Chancellor [Erskine]. — ^The Court is properly very 
jealous of applications of this nature, from the apprehension of af- 
fording opportunity to practice upon witnesses (1). On the other 
hand, it would be destructive of justice to shut out the truth ; if this 
is not an attempt at imposition, but by the effect of accident the 
witness has not stated in his examination that, to which he is now 
disposed to swear. In some way that must be brought under the 
consideration of the Court. 

Jan, 24. Mr. ThomsoUy for the Defendant, cited an Order for re-ex- 
amination of a witness before the Commissioners in a late case, MitcheU 
V. Rabbits (2). Against a bill for tithes a modus was set up. An 
old man, being examined as to certain tenements, for which he had 
paid a modusy stated, that he paid for four tenements. In 
[*284] *some conversation afterwards he was reminded, that 
he had paid for five tenements; and upon affidavits, 
showing that to be the result of fair recollection, the Order was 
made. 

These applications are rare ; as the defect is seldom observed un- 
til after publication. The witness may be reminded even by the 
party, that he had stated a fact wrong. 

Mr. RaupeUy who obtained that Order, said, the Court expressed 
considerable doubt upon it. 

The. Lord Chancellor [Erskine]. — I think this application must 
be granted. The Court is indulgent in such cases. I remember an 
instance of an indictment for perjury. A witness, after his examination 
having quitted the Court, exclaimed, that he had swprn something, 
that was not true. He went back into Court ; stating that ; and 
offering to correct it : but the* cause was over. He was indicted for 
perjury upon the evidence he had given ; and the question was, 
whether evidence of what he had said afterwards might be given ; 
and the Court held clearly that it might ; and the effect of refusing 
it would be the greatest injustice. 

The order was made for re-examining the witness upon those in- 
terrogatories, to which the affidavit related (3). 

See, anUy notes 2, 3, to Santfford v. Paul, 1 V. d9a 

(1) Lord Mergaventiy v. PowtU, 1 Mer. 130. 

(2| In the Court of fScchequer : afler Michaelmas Term, 1806. 

(3) See the next case ; ante, Sandford v. , vol. i. 396, and the note, 400. 
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KIRK V. KIRK. 

[1807, March 7.] 

Re-examination of a Witness after Publication, upon his own application and 
Affidavit, to correct mistake ; but confined to that; the Court not permitting 
the whole Deposition to be suppressed, and an entirely new Examination (a). 

A MOTION was made on the part of Reginald Whitley, a wit- 
ness examined in this cause, that his deposition may be sup- 
pressed, and that he may be re-examined by the Plaintiff, and 
cross-examined by the Defendant ; upon his own affidavit ; stating, 
that being one of the persons, who had valued the stock of the 
Plaintiff and Defendant upon the dissolution of their partnership, as 
nursery-men, he went to the Plaintiff's Solicitor, with a view to pre- 
pare himself for his examination, by obtaining a copy of the inter- 
rogatories; but was informed, that could not be; that a printed 
book, containing an account of the stock, made some years ago, was 
then for the first time produced to him, for the purpose of comparing 
with that book the valuation, which he had made in writing in an- 
other book. The affidavit then stated the manner, i^ which the 
witness compared the books : the Solicitor reading from the printed 
book to the witness, who had the other ; and that the effect of that 
mode of comparing them is, that there are many inaccuracies in his 
depositions : the examination being according to the printed book. 
The affidavit did not state any instances : but one was pointed out 
at the bar: a mistake between trees ^^ bedded" and ^^ budded :^^ the 
value of v^hich is different. 

Mr. Percevaly in support of the Motion, said, the effect of this was, 
that the witness, meaning to depose to the accuracy of the written 
book, has deposed to the printed book. 

Mr. Thomson, for the Defendant, opposed the Motion. — 
* This sort of application is always entertained with [* 286] 
great caution, and upon some distinct, particular point ; 
as to which the meaning of the witness has not been correctly taken 
down by the Examiner. A former application for the re-examination 
of a witness in this cause (1) was recent, before publication : the af- 
fidavit stating distinctly the mistake, and the effect of it upon the 
evidence; and the Order giving leave to re-examine that witness, was 
qualified, and restrained to the particulars in the affidavit. This ap- 
plication is made after publication ; and it is to suppress all the evi- 
dence of this witness: and, that he may be examined de novo. There 
may be no objection to permit him to give an explanation : but this 
application is too large. 

Mr. Cooke, for the Plaintiff, also resisted the Motion in the full 
extent; insisting, that the witness, making such an application ought 



(a) 
(1) 



See, ante, note (a) to 5. C. 13 V. 280. 

See, ante, the preceding case ; Sandford v. , vol. L 398 ; and the note 

400. 
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to State the particular error, and the cause ; but the deposition could 
not be suppressed altogether. 

The Lord Chancellor [Erskine]. — Certainly not. If the par- 
ticular mistake, now pointed out at the bar, had occuned in the 
evidence of a witness at law, who was afterwards informed of it, he 
would be entitled to correct that specific mistake ; but he could not 
allege mistake generally ; and insist, that the Judge' should not sum 
up the evidence, until he should be examined entirely again. If that 
were permitted, he might throw in the most pernicious alteration of 
his Evidence (1). But nothing is more easy than to correct this mis- 
take, by letting the witness go before the Examiner, in or- 
[♦ 287] der that his evidence, as it * refers to the printed book ; 
may be made consistent with the written book ; to which 
he intended to swear. 

The Order was, that the witness shall be re-examined by the Plain- 
tiff, and cross-examined by the Defendant, upon the same interrog- 
ataries, that apply to the printed book. 



HEARNE V. TENANT. 
[1807, Jan. 20, 27.] 

Lapse of time, if not an essential object of the contract, is no objection to a spe- 
cific performance (a). 

Injunction upon that, combined with other circumst&noes. 

Principle of specific performance, that the contract may be performed in substance ; 
thouffh the terms are not strictly complied with ; so as to give the right at 
Law (6), [p. 289.] 

A MOTION was made, upon the answer, for an injunction to re- 
strain an ejectment, under the following circumstances : 

The Plaintiff was assignee of the lease of a house, demised by the 
Defendant. Upon the expiration of that lease a treaty for a new 
one took place : the Defendant insisting upon a rent of 84/., and 
the sum of 1000 guineas. The Plaintiff, after some fruitless en- 
deavors to procure an abatement, consented to give that rent and 
premium ; and, the Plaintiff requesting the Defendant to put down 
the negotiation upon paper, a memorandum was put down by the 

fl) Lord Abergavenny v. Potvdl, 1 Mer. 130. 

(a) As to delays in completing purchases, and the importance of time, see, ofile, 
note (a) Hertford v. Boore, 5 V. 719; notes (6) and (c) Omerod v. Hardman, 5 V. 
722; note (a) HarritifcUm v. Whtekr, 4 V. 686. 

The interference of the Court to enforce specific performance is discretionary, 
and will not take place, unless it is strictly equitable, and according to conscience. 
See, nfiie, note (a) Spurrier v. Hancock^ 4'V. 667. 

(&) See, anfe, note (a) Cakraft v. Roebutk, 1 V. 221 ; note (a) Ctdveriw y. WU- 
/toNis, 1 V. 210-, note (a) CVoren v. TVdfceU, 1 V. 60. 
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Defendant in writing, dated the 23d of October, expressing, ^that 
the lease was to be granted for twenty-one years, to commence upon 
the expiration of the old lease, << upon condition " of the Plaintiff's 
paying on or before the end of the month 1000 guineas. Of that 
memorandum two copies were signed : the PlaintiS* taking one : 
the Defendant the other. After the expiration of the time, men- 
tioned in the memorandum for payment of the 1000 guin-> 
* eas, the Plaintiff calling upon the Defendant, apologized [* 288] 
for not bringing the money : the Defendant asked, if he 
had the memorandum with him : the Plaintiff produced it : the De* 
fendant, taking it, observed, that the time for payment was expired, 
and therefore the memorandums were of no use ; and it was better 
to destroy them ; and he then took the other out of a bureau, and 
tore them both. 

The answer, as to that transaction, stated, that the Plaintiff did 
not express disapprobation : nor did he say, he agreed to it : but he 
entreated a week or a fortnight fiirther time; but whether the 
Plaintiff had any suspicion of the Defendant's views in making 
such request, or why he acceded to it, the Defendant cannot set 
forth. 

The Solicitor General [Sir Samuel RomiUy] and Mr. TVot^er, in 
support of the Motion, cited ffittiams v. Thompson, from Mr. New- 
land's Treatise on Contracts (1) ; and referred generally to Greg-, 
son V. Riddle (2), and the other cases upon lapse of time. 

Mr. Perceval and Mr. Perry, for the Defendant. 

Jan. Zlth. The Lord Chancellor [Erskine]. — ^The question 
is, whether under the circumstances, appearing upon this answer, 
the injunction should be continued to the hearing. The impression 
upon my mind is, that the Court has gone farther than it ought to 
go in these cases. Upon looking into the whole of this case, as it 
now stands, my opinion is, that I ought to continue the 
injunction to the hearing. * The principle, upon which [* 289] 
the Court acts, is now upon all the authorities brought to 
the true standard ; that, though the party has not a title in law, 
as he has not complied with the terms, so as to entitle him to an 
action, as to the time, for instance, yet, if the time, though intro-^ 
duced, as some time must be fixed, where something is to be done 
on one side, as a consideration for something to be done on the 
other, is not the essence of the contract, a material object, to which 
they looked in the first conception of it, even though the lapse of 
time has not arisen from accident, a Court of Equity will compel 
the execution of the contract ; upon this ground, that the one party 
is ready to perform, and the other may have a performance, in sul>- 
stance, if he will permit it (3). 

(1) Newland on Contracts, 238. 

(2) Ibid. 239. 

(3) See the last casea upon this subject, Hals^ v. Grant, Mty v. Du(kamps, 
ante, 73, 225 ; Calerajt v. Ihebuck, vol. i. 221, and the note, 226 ; and as to time 
particularly Harrinf^ v. ffheekr, iv. 686, and the notes, 689, 690, 1. 
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In the course of the negotiation between these parties, previous to 
the memorandum, nothing was in difference but the amount of the 
sum, the premium upon renewal : nothing as to time appears to 
have been in contemplation : nothing to show, that payment at a 
particular day was the object. It would be rash in this stage of the 
cause upon the words of the memorandum, as represented by the 
answer, the Defendant stating, that he cannot set it forth more par- 
ticularly, the memorandum being destroyed, to decide, that the pay- 
ment must be taken to be a condition precedent : as it might be, if 
that stipulation was inserted by the consent of both parties, the conse- 
quence of previous negotiation. It does not appear, that the Defend- 
ant, who made this memorandum himself, had any authority to put 
down any time ; and the nature of the transaction does not 
[* 290] look like it. It does not appear, that he * had any press- 
ing occasion for the money at a particular time. Then 
his conduct in destroying the papers was not such as will entitle me 
to say in the middle of the cause, that this is a fair proceeding. 

Combining all the circumstances, I think, this Injunction must be 
granted until the hearing. 

That time may be made of the essence of a contract, see, cmU^ note 2 to 
Eaton V. Imny 3 V. 690; and the note to The Marquis of Hartford v. £oore, S 
V. 719. 
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PEMBERTON t;. PEMBERTON. 

[1805, Mat 13, 15, 18, before Lord Eldon. 1807, Jaiv. 23,26, 27, 28, bepore 

Lord Erskiite.] * 

Two Wills, originftlly duplicates ; but one altered and cancelled ; and a codicil, 

without date. 
Ailer three Verdicts for the Devisee the Lord Chancellor, being satisfied with the 

result of the third Trial, refused a fourth (a). 
A Court of Equity has no jurisdiction to declare, what is or is not a man's last 

Will (6), tp. 297.] 
The course upon a'Bill by an heir, impeaching a Will, is to direct him to bring 

an Ejectment ; removing obstacles from Terms, &,c. [p. 297.] 
Whether an Issue proper upon such a Bill, Quart (e), [p. 297.] 
Presumption, that the cancellation of one duplicate of a Will cancels the other; 

though both are in the Testator's possession ; and the cancelled instrument had 

been altered. In the two latter cases the presumption weaker (cQ, [p. 310.] 



In this cause, upon a Bill by the sisters of the testator Smith Owen, 
claiming as co-heiresses at law, against the devisee, an issue, Devisa- 
vit vel rum, was directed ; which was tried in the Court of Common 
Pleas before Lord Chief Justice Mansfield ; and a verdict was found, 
establishing the Will. A motion for a new trial was granted by Lord 
Eldon. Upon the second trial, also in the Court of Common Pleas, 
before Lord Chief Justice Mansfield, the verdict was in favor of 
the Will. Another application for a new trial came before Lord 
Eldon, under the following circumstances, appearing on the Judge's 
Report. 

At the death of the testator, in 1804, three instruments were 
found : two Wills, bearing the same date, the 20th of December, 
1797, originally duplicates ; but one altered, and cancelled : the 
other in its original state : and a Codicil, without date. The altera- 
tions in the cancelled instrument did not touch the principal devise. 

(a) A Court of Equity, having directed an issue to ascertain the validity of a 
will, will not feel itself bound by a single verdict either way, if it is not entirely 
satisfactory ; but it will direct new trials, until there is no longer any reasonable 
ground for doubt. See 2 Story, £q. Jur. § 1447; 3 Woodeson, sect 59, p. 478, 
note (c); Tatham v. Wright, 2 Russ. & M. 1. See, also, Jeremy, Eq. Jur. 488. 

Where an issue is directed, it is to inform the conscience of the Chancellor, and 
the application for a new trial must be made to his Court Where an action is 
directed to be brought, the application for a new trial must be made in the Court 
where the action is tried. JliMutrp v. Comslocky 2 Paige, 482. See, also, Van 
Mat V. Hunter, 3 Johns. Ch. 148 ; Dm v. Fen, 1 Caines, 487; Doe v. Roe, 1 Jolms. 
Ch.402. 

(b) According to the English law, where a will respects personal estate, it be- 
longs to the Ecclesiastical Courts, and where it respects real estate, it belongs to 
the Courts of Common Law. 2 Story, Eq. Jur. § 1445, 1447, note. 

(e) The heir at law cannot come into Equity, for the purpose of having an 
issue to try tiie validity of the will at law, unless it is by consent ; for he may 
bring an ejectment But if there are any impediments to the proper trial of the 
merits on such an ejectment, he may come into Equity to have them removed. 
2 Story, Eq. Jur. § 1447, note. 

(d) 1 Williams, Exec. 83; Roberts v. Round, 3 Hagg. 548 ; UUenon v. Utter- 
«m, 3 V. & B. 129. 
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One alteration was of a legacy to Mrs. Carey of lOOOZ. ; which was 

altered to 30002. ; and that sum was put in the margin, in- 
[*291] closed in a circle, * with the same date as that of the Will. 

Another alteration was in a legacy, at the age of 21 or 
marriage, by striking out the words " or marriage." These legacies 
were originally charged upon the real estate. There were some 
other alterations by erasure, and an addition at the bottom, which 
was afterwards cut off. One of the duplicates was taken away im- 
mediately upon the execution by Mr. Pemberton, who had prepared 
the Will. The testator declared, that his instructions were mistaken 
by Pemberton in putting down 1000/. only instead of 3000/. for Mrs. 
Carey. In January 1799 the testator wrote to Mr. Pemberton at 
Shrewsbury, desiring him to bring over the counter-part of his Will ; 
as he wished to make some addition to it ; which he would do, when 
he went to town. That part was brought to him accordingly on the 
last day of January. 

Mrs. Carey stated, that in 1798 she saw the testator make erasures 
in that part of his Will, which appeared cancelled. She did not see 
that instrument again until the year 1803. In July in that year, 
taking down some books from a book-case in the library, of which 
she had one key, and the testator another, she found the uncancelled 
part of the Will among the books, which she took down, and placed 
upon a sofa. Soon afterwards, company being expected, she and 
the testator removed the books and that instrument with them from 
the sofa into a closet ; and in a few days she put them back again. 
In September, when she was in the library with the testator and two 
other persons, the testator opened the book-case, and took out the 
cancelled instrument ; and, pointing to the maigin said, '^See how 
rich you would have been, if I had not destroyed my Will." He 
did not appear to be looking particularly for it. He proposed to 
throw it into the fire ; but was prevented by her, desiring to have it 

for thread-papers. 
[*292] . * The cancelled and the uncancelled parts of the Will 

were found upon the testator's death in the book-case. 
The Codicil was found in a drawer in another room. That instru- 
ment, though not dated, was proved to have been executed about 
Christmas 1800. It was declared to be a Codicil to his Will ; and 
reciting, that since making his Will he had purchased some estates, 
devised those estate ; and concluded by ratifying and confirming his 
Will. 

Evidence was produced on both sides of declarations by the tes- 
tator. The circumstance, that some evidence, given by the heirs 
upon the first trial, was not produced upon the second, was noticed 
by the Report of the Lord Chief Justice ; and it was contended by 
the devisee upon the authority of Standen v. Edwards (1), that 
upon the application for a new trial no use could be made of evi- 
dence, that had been withheld. 

(1) ArUtj vol. i. 193. 
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Serjeant Shepherd^ Mr. Richards, Serjeant Best, Mr. Dauneet/, and 
Mr. Benyon, in support of the Motion for a new Trial. — ^The law, 
as laid down by the Lord Chief Justice, is perfectly correct. The 
testator by the cancellation of the duplicate utterly destroyed the 
Will ; unless it could be proved, that, when he did that act, he had 
no such intention ; and that inference is not supported by any evi* 
dence. from any thing done, or said, by the testator at the tinle, pre- 
vious or subsequent. The act must have its natural effect ; unless 
explained or contradicted. The proposition, correctly stated, is, not 
that, where a Will is executed in duplicate, each part con- 
stitutes the Will, but that each is evidence of the Will, * the [* 293] 
mind of the testator ; which, to whatever extent he may 
multiply the evidence of it, remains single and indivisible. The act 
of cancellation therefore being evidence of an intention to revoke 
the Will, the devisee must either by some subsequent act set up that 
Will again, or produce a new Will ; or show from some circumstan- 
ces, attending the act, that the testator, though he physically des- 
troyed that paper, did not intend to destroy the Will he previ- 
ously had. The authorities, from Sir Edward Seymour** Case (1) 
down to Burtonshaw v. Gilbert (2), support the Law, as laid down 
by the Judge ; that the act of cancellation, standing alone, and un- 
explained, is a revocation of the whole Will ; and, to control that 
effect, satisfiictory evidence is required, that the testator did not by 
that act intend to produce the effect, which the Law gives it. All 
the cases, where the act of cancellation has not had that effect, have 
contained circumstances, showing, either that he did not mean to 
destroy the paper ; or, that he meant to destroy it with a view, not 
to destroy his Will, but to some other purpose ; in the absence of 
which he would have left that paper entire. The principle is, that 
the heir is not to be disinherited by conjecture, surmise, or any thing 
uncertain. 

Upon the evidence of Mrs. Carey it is clear, he did intend to des- 
troy his Will, and not that parchment merely. Can the words be 
used to her be represented as equivocal? They are an express, 
clear, declaration as to the act he had done, and the effect of it. 
Upon the rest of the evidence also the preponderance is greatly 
against the verdict. He would have thrown that part into 
the fire ; if not prevented by her desiring to * have it for [* 294] 
thread-papers. The other duplicate was not taken care of, 
or particularly noticed by him. If that had been found carefully 
preserved with the muniments of his estate, some inference might be 
collected : but it was left loose among some books upon a shelf in his' 
library : it was found by accident, when he and Mrs. Carey were 
taking down some books : it was thrown into a closet with the 
books ; and it does not appear, that he ever saw or heard of it from 
that time. At what moment can it be said, that he considered the 

(1) Cited in Onions v. TVer, 1 P. Will. 344 ; Pre. Ch. 459; 2 Vem. 743. 

(2) Cowp. 49. 
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uncancelled instrument as his Will, in opposition to that, which wajs 
cancelled ? 

As to the codicil, it was not found with the instrument, to which 
it is supposed to belong. The Judge stated correctly to the Jury, 
that it must follow the fate of the principal. 

Serjeant Williams, Mr Bomitty, Mr. Mills, Serjeant Lens, Serjeant 
Bayley, Mr. Hart, and Mr. Saxton, opposed the Motion. — Whatever 
may be the Law as to the effect of the cancellation of a duplicate, as 
cancelling both instruments, it does not apply to this case. It was 
not contended for the devisee, that this testator meant to destroy 
only that particular parchment. It was not disputed, that he meant 
to destroy that testamentary disposition. The real question was, 
whether the paper destroyed was a duplicate : the devisee contend- 
ing, that it was not ; that the paper destroyed was a paper, not the 
same, and of a different effect. The conclusion of the Jury is per- 
fectly right : but whether it is right, or not, the question is one, that 
they only were competent to decide ; and which they have decided 
upon all the evidence, that it was thought proper to produce ; 
with a direction from the Judge, of which there is no com- 
plaint. 
[* 295] * It is not therefore very important upon this occasion 
to discuss the general proposition, upon which the case of 
the heir was rested ; that the cancellation of one part of the Will, 
executed in duplicate, having effect as a cancellation of both, throws 
the burthenof proof upon the devisee ; a proposition not well found- 
ed. On the contrary, upon the authorities the cancellation of one 
part is not prima fade a cancellation of both ; but the heir at law 
must show, quo animo the act was done; Onions v. Tyrer (1). 
Swinburne (2), putting several cases, in which a testament is not 
hurt by cancellation, states this as one exception : where there are 
several papers of one tenor, each containing the whole testament, the 
defacing or cancelling some of them does not hurt the testament ; 
unless it be true, that the testator's mind was contrary ; and that is 
the necessary conclusion ; which appears also from Burtonshaw v. 
Crittert (3) ; Lord Mansfield going into the circumstances, showing 
the intention to cancel both ; considering the act in itself equivocal. 
Sir Edward Seymour^s Case (4) was a clear intention to cancel. 

It is true, this instrument was according to the evidence upon a 
shelf; but in a book-case, generally locked ; of which only the tes- 
tator and Mrs. Carey had keys ; and it was behind books. It might 
be placed in that situation with the view, that no one but themselves 
should know where to find it. The representation, that it 
[* 296] * was thrown upon a shelf, as a thing of no consequence, 
is not accurate. Though it does not appear distinctly, 
that he had seen the uncancelled instrument, the Jury are justified 

(1) 1 P. Will. 344, (see Mr. Cox's note,) 2 Vern. 743: Pre. Ch. 459. 

(2) 7Ui edition, 538. 
3) Cowp. 49. 

(4) Stated in Onions v. Tynr, 1 P. Will. 344 ; 2 Vern. 743; Pre. Ch. 459. 
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by the evidence in presuming, that he knew, he was in possession of 
that instrument ; that he had an instrument, containing permanent 
evidence of his testamentary disposition ; and that the only evidence 
of his intention to revoke was the testimony of a person, who might 
die before him. A material distinction, taking the law to be, that 
the cancellation of one part is prima fade evidence of an intention 
to destroy the whole, throwing the burthen upon the devisee, is, that 
it can be so only, where the testator has not both the instruments in 
his possession : if he has, it is at least as difficult to account for the 
preservation of one, if he means to die intestate, as for the destruc- 
tion of one, if he meant to leave a testamentary disposition : in truth 
the presumption is strong against the propQ3ition of the heir ; as, the 
object in having duplicates being only to have one in a different pos- 
session, the very purpose of getting it back may surest to him to 
destroy one. In all the cases it is assumed, that the duplicate was 
in a different possession. Can he be supposed to intend to trust his 
intention to die intestate to the declaration he had made to a single 
person, a person interested to withhold that evidence ; having in his 
possession an instrument regularly executed and attested as his Will ? 
That evidence has application only to the instrument produced. He 
desires her, not to take notice of a legacy, but to observe how great 
is his bounty towards her : an expression, that cannot be applied to 
the other instrument, giving her a legacy of only one third of the 
amount. This construction is farther fortified by the alterations 
made in the instrument, afterwards cancelled, and not in the other. 
The object might be to destroy the alterations ; leaving 
the Will * to stand, as originally framed. The proposition [* 297] 
that the cancellation of one is a cancellation of the other, 
requires, that the instruments should be precisely the same. But 
what reason can be assigned for leaving one part untouched, mean- 
ing to cancel the whole ? 

Serjeant Shepherd, in reply, was stopped by the Court. 

The Lord Chancellor [Eldon]. — ^The ground, upon which my 
opinion, that a new trial ought be granted in this cause, rests, is one, 
that cannot in the least degree prejudice the conclusion, to which the 
Court ought to come. My opinion is not formed upon the supposi- 
tion, that the verdict is wrong, or right : nor does it interfere with 
that conclusion, which upon subjects of this nature I take to be en- 
tirely with the jury ; giving due attention to the topics of law, prop- 
erly stated to them by the Judge. That is particularly proper in a 
case, where a Court of Equity is dealing with a Will ; as to which 
the administration of equity is very different from that in other cases ; 
upon most of which this Court has jurisdiction to determine upon in- 
ference of fact, as well as doctrine of equity. But the authority to 
declare, what is and what is not a man's last Will, is denied to this 
Court (1). 

(1) Kerrick v. Branslnf^ 3 -Bro. P. C. 358. See, anltj vol. v. 633, Ex parte Fear- 
on ; and the note, ii. 293, 
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This bill is rather new in principle. I have no doubt, that 
heirs at law, entitled to the estates, of which their ancestors 
were seised, though only in equity, and therefore not having 
the means of proceeding at law, may come into equity, merely 
to recover the possession of those estates, and to have the deeds 
delivered up. I will not say, that in some cases they may not 
apply to have a Will delivered up, as an instrument, that ought not 
to vex their title : which, however, if it retains in it any thing, that 
has validity, ought not to be delivered up. But the course has been 
to file a Bill, stating the reasons they cannot bring an ejectment : 
mortgages, outstanding terms, &c, ; and in general cases this Court, 
as it cannot try the validity of a Will, sends that to be determined 
by the proper tribunal ; and afterwards does what is right (1). The 
habit in doing this has been merely to direct the heir to bring his 
ejectment ; providing, that the Defendants shall not set up at law a 
term, satisfied or unsatisfied ; and, those obstacles being removed, 
and a trial had in that way under the control of a Court of Law, they 
come back for the account, the deeds, &c. ; which course leaves all 
the incumbrances just as much incumbrances, as if the possession had 
not been changed. There is great convenience in giving relief in 
that shape rather than by directing issues ; for certainly the question, 
whether a new trial should or should not be had, is discussed with 
much more satisfaction, where the trial was had, than in the Court, 
out of which the issue was directed. In the case, to which I have 
alluded, the Court should have some averment upon the record and 
proof, that those obstacles do exist, which may prevent an ejectnient ; 
for it cannot be by the admission of infants ; and I doubt, whether 
the shape of this record, and the proofs before the Court, are suffi- 
cient to authorise these issues. As it is clear, this qpestion may 
come on repeatedly at the instance of oth^r parties, it is 
[*299] * important to place the cause under such circumstances, 
that the mode of the trial may be so satisfactory as to be 
binding in prudence, if not otherwise binding. I cannot permit the 
cause to be set down upon the equity reserved, and pronounce a 
final Decree, without reforming the record upon a re-hearing. 

The ground, upon which a new trial ought to be granted, if you 
can go on with eflfect, is this. I do not think, this question has 
been sufficiently tried. This Court, though it cannot control the 
conclusion of a Jury upon a Will, must take care, that the cause 
shall be fully and satisfactorily tried : especially where the question 
is of great value ; and it appears, the Judge was not satisfied upon 
the conclusion, as drawn from the circumstances of the case, then 
before him, independent of the effect of the former trial. 

I do not enter into the consideration of the questions in this case : 
under what circumstances the destruction of the duplicate of a Will 
is or is not a cancellation of both parts : whether originally both 
parts were duplicates : whether after the*alteration of the contents 

(1 ) Jonti v. Jonet, 7 Pri. 663; 3 Mer. 161. 
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of the one, that term properly applied to them. I do not give any 
opinion upon these questions. With reference to the alteration of 
the legacy, suppose this to be the case of an additional sum : both 
sums by force of the Wills charged upon the land : (as to which a 
considerable doubt occurs upon the effect of the codicil, connect- 
ing itself, but not annexed, to the Will, whether it would republish 
the Will with the alteration) a question would arise upon the claim 
of the legatee under those two instruments, either, and which, of 
them. The other alteration also is material as to the prin- . 
ciples, upon which this case is to be decided : * the por- [* 300] 
tion, at the age of twenty-one or marriage, charged upon 
real estate. It does not appear, when that alteration was made : 
but it is perfectly familiar, that juries are called upon to decide the 
question, at what time an alteration was made in a Will, with 
scarcely any evidence. Here then is an alteration in 1797 : another, 
whether before 1799 does not appear. It is material to consider, 
whether the conclusion as to the subsequent facts may be formed 
upon the effect of the Acts done in 1799, 1800, and 1803 ; as 
the Jury shall think, those alterations took place at one period^ 
or another ; and, in 1799, the testator got possession of the du- 
plicates. 

Much important reasoning has been urged, as pointing to the 
conclusion of fact, founded upon the Animus Cancellnndi, as applied to 
the circumstance, whether the testator has, or has not, possession of 
both parts of the Will ; which may be more or less forcibly applied 
with reference to the truth of the fact, how one part stood, before 
he got possession of the other. In 1800 a transaction took place, 
which must be brought distinctly before the Jury ; especially as the 
trial is for the information of this Court ; which is to deal both with 
the estates he had before the Will, and with those, which are af- 
fected by the codicil only ; considering also, that, as the codicil 
connects itself with the one or the other of these instruments, whose 
effects are different, the estates must be to different uses. The tes- 
tator in 1800 by a codicil, having at least as much authority as any 
parol conversation he might hold, declared, that he had then a sub- 
sisting Will. I give no opinion upon the effect of this reasoning : 
but, suppose, the Jury should think, that previously to that codicil 
he had actually cancelled this paper, the question will be, 
whether the codicil is not evidence, that by * cancelling [*301] 
that paper he did not mean to destroy the other ; but in- 
tended to put that and the codicil together. If they should think, 
he had not at the date of the codicil cancelled the other paper, the 
question then will be, whether he meant the codicil to be applied to 
the one or the other ; if by the effect of the alteration of the one 
these papers are different. If the Jury think, it was meant to be 
annexed to the paper with the alterations, will the destruction of 
that paper apply the codicil to the other, upon any legal application, 
which the codicil may have both by reason of annexation, or the 
destruction of one ? 
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I give no opinion upon any of these points. But, I think, these 
questions were not put to the Jury, so as to bring before them all the 
points, with a view to the question, whether the cancellation of the 
one paper affects the other ; or, whether the codicil applies to the 
other, so as to amount to a republication. As to the evidence of the 
conversation, I agree, it was entirely with the Jury, if every thing 
was put to them, to say, in what sense the testator meant the ex- 
pression about destroying the Will : farther, that the Jury must take 
into their consideration, as far as the evidence enables them, the 
habit and usual conduct of testators as to declarations about their 
Wills. Few declarations deserve less credit than those of men as 
to what they have done by their wills. The wish to silence impor- 
tunity, to elude questions from persons, who take upon them to 
judge of their own claims, must be taken into consideration ; with a 
&ir regard to the prima facie import, and the possible intention, 
connected with all the other circumstances. 

With this view of the case, with reference to property of so Con- 
siderable value, and participating in the feelings of the 
[* 302] * learn^d Judge, who tried the cause, I think, it would be 
most mischievous to refuse a reconsideration of it, if the 
cause can proceed in Equity. But I desire to be understood, that I 
have not intimated the slightest opinion, whether the same conclu- 
sion will or will not be right. That conclusion however must be 
the result of a satisfactory trial. Upon the other point the consider- 
ation hereafter will be, whether the cause can go on as it stands, or 
there ought to be a re-hearing. 

A new trial was accordingly directed ; which took place in the 
Court of King's Bench before Lord EUenborough ; and another ver- 
dict was obtained by the devisee. A motion for a fourth trial came 
on before Lord Erskine. 

Jan. 23d. Sir Vicary Gibbs, Mr. Richards, Mr. Topping y Mr. 
Dauncey, and Mr. Benyon, supported the Motion. — ^This application 
for a new trial is made after three concurring verdicts ; but not after 
decisions of three Juries upon the same point. No evidence was 
given, that the codicil was executed after the cancellation : which 
was incumbent upon the devisee ; and the verdict stands only upon 
the ground, that the heir has not disproved that. This verdict, ob- 
tained upon a distinct case, adds no strength to the former verdicts. 
The two parts of the Will, originally in duplicate, are found in no 
place of safe custody. The codicil is found in another place ; and 
has therefore no more connection with the one than the other. The 
utmost effect of the codicil is, that in 1800, when it was executed, it 
applied to one or both of these papers : but there is no 
[*303] evidence, *that at the death of the testator, in 1804, 
when it was found, it applied to either, as an effective in- 
strument. The legal effect of the cancellation of one of these du- 
plicates is, that the other is cancelled. Lord EUenborough upon 
the last trial, as Lord Chief Justice Mansfield did upon the former. 
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laid that down clearly ; and that it was upon the devisee to repel 
that. This is not an equivocal act of cancellation ; leaving any 
doubt ; any room for implication, that it was involuntary. At that 
moment the testator intended to take away the property given to 
this devisee ; who must show, at what moment that devise was re- 
established. If that moment cannot be pointed out, the heirs are 
entitled ; and as they are so nearly connected with the testator, an 
alteration in their favor of his intention is not improbable. 

Whatever might have been the testator's intention as to the un- 
cancelled instrument in 1799, when he sent for it, meaning, as he 
said, to make some addition to it, he never executed that intention. 
That instrument appears to have remained from that period without 
alteration or attention in the place, where it was found ; not in any 
place of safe custody, but in a book case ; of which Mrs; Carey had 
a key, and to which any person might have had access: or suppose, 
if it can be credited, that, whenever a book was taken, the book case 
wa9 locked; is that the way a man treats the instrument he means 
to be his Will ? This also was not the instrument, which he had 
rectified, according to his intention, which had been mistaken by 
Pemberton. The testator sees the books lying upon the sofa, and 
assists in removing them : but this instrument never catches his eye. 
It never occurs to him, that this valuable paper may be 
among those books, taken from * the same place. Does [* 304] 
this prove a different consideration, a superior care, of this 
part ; or an equal disregard of this as of the cancelled paper, as of 
no value ; and is not the reason obvious, that by cancelling the one 
he had rendered both ineffective ? The fair conclusion is, tliat the 
instrument, found in the same year 1803, cancelled, in the same 
book case with the other, was, while uncancelled, and of more va- 
lidity, as containing the alterations, kept in a place of safe custody ; 
but, when cancelled, no more attention was given to that than to 
the other. The testator's expression to Mrs. Carey, when the can- 
celled instrument was produced, is, '< See, how rich you would have 
been, if I had not destroyed my Will ; " not <' how much more 
rich ; " denoting comparison, and reference to another instru- 
ment. 

Under these circumstances the evidence does not sustain the ver- 
dict. The uncancelled instrument does not contain the real inten- 
tion as to Mrs. Carey. There is no evidence of a change of inten- 
tion towards her ; from which the object to do away the alterations 
only might be collected : a weak reason however for the destruction 
of the whole instrument. The inference is rather an increase of 
favor to her : a larger sum being talked of. The instruments are 
found together ; in a situation, in which no man would keep his 
Will : that, which is cancelled, not appearing in that state, until it 
was produced in 1803 : the codicil, probably executed about Christ- 
mas 1800; which, if once it applied to the cancelled instrument, 
cannot now be applied to that, which is entire ; and against the 
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naked facts, with throw the proof upon the devisee, no evideooe 
is produced, that the codicil was executed after the cancella* 

tion. 
[• 305] *The Solicitor General [Sir Samuel Romlly], Serjeant 

WiUiamSj Mr. fVibon, and Mr. Hart, in support of the 
Verdict. — After three concurring verdicts, a Court of Equity would 
grant a perpetual Injunction. How many more verdicts are re-> 
quired to put this question at rest? Is it to proceed for the 
chance of a verdict for the heir ? Could such a verdict stand 
against the three, obtained by the devisee ? The proposition, 
that the naked fact of the cancellation of one duplicate, is a 
cancellation of both, is not conceded. The act of tearing the 
name from a Will is ambiguous. The effect depends upon the 
intention. If the act was done with the intention of cancelling 
both papers, it would have that effect. If one is in the posses* 
sion of another person, the cancellation of that, which remains in 
the possession of the testator, is prima facie evidence of the inten- 
tion to cancel both : but if both are in his possession, there is no au- 
thority, that the cancellation of one is even prima facie evidence of 
that intention. Upon the reason can that be presumed ? Why are 
not both cancelled : why, the object being entirely to destroy the 
disposition, is one preserved ? The argument must be, that he 
knew, and chose to rely upon, the legal consequence, the virtual 
cancellation of the other, rather than take the trouble of actually 
cancelling that also ; which would remove all doubt ; while upon 
the other supposition, he must carefully preserve the cancelled in- 
strument, the only evidence of his purpose. 

A testator never executes a Will in duplicate with the contempla- 
tion of keeping both parts. But the instant an alteration is made in 

one, they cease to be duplicates : the altered instrument 
[* 306] is from that time a * distinct, subsequent. Will ; as if a 

Will of a subsequent date had been executed. The effect 
of striking out of the legacy, at the age of 21 or marriage, the words 
<< or marriage " is a revocation of that interest, charged upon his 
real estate ; which revocation of a particular devise, according to the 
late case of Larkins v. Larkins (1), may be by obliteration : though 
an interlineation requires re-execution, with witnesses. Then the 
effect of the revocation of a Will, which revoked a former Will, is to 
set up that former Will : Goodright on the Demise of Glazier v. 
Glazier (2). That is precisely this case. The proposition, that the 
alteration of one of these instruments effects the alteration of the 
other, stands neither upon authority nor reason. If the codicil was 
executed before the cancellation^ it is by no means admitted, that 
the cancellation of the duplicate of the Will was a cancellation of 
the codicil. 

It is objected, that there is no evidence, that the codicil was exe- 
cuted subsequent to the cancellation. First, the transaction itself 
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forms an inference for the presumption of a Jury. The testator hav- 
ing in his possession these two instruments, one thus defaced, and 
intending to republish one of them, the probability is, that he meant 
to republish that, which was unaltered. But the codicil itself fur- 
nishes evidence, still more decisive, that he could not mean to re- 
publish the altered paper : the codicil having an interlineation ; re- 
citing, that since he made his Will he had purchased some estates ; 
and devising them : his attention therefore called to the necessity 
of noticing the alterations and interlineations in the Will. 
It is clear, that, when * doing this, he meant to republish [*307] 
some Will ; declaring that instrument to be a Codicil to 
his Will. This is strong evidence, that he meant to republish the 
part unaltered, not the other. Next, both these instruments remained 
in his possession until his death. Admitting; though there was no 
evidence, that he saw the uncancelled paper, when lying upon the 
sofa, and upon the chest of drawers, can it be credited that he would 
not have destroyed it, if repeatedly under his notice ; that he would 
have left the cancellation depending entirely upon the preservation 
of the cancelled paper ? He must be supposed to reason with the 
same legal accuracy throughout. Those, who attribute to him such 
knowledge and providence, must account for the singular preserva- 
tion of the codicil, and the other instrument entire, imputing to him 
the purpose to die intestate. 

The note to Pemberton in January 1799, subsequent to the altera 
ations, desiring him to bring over the duplicate, which he had, in or- 
der that some addition may be made to it, forms material evidence. 
, He did not then consider it cancelled. What he proposed is in the 
dark. It could not be merely to make the alterations he had made 
in the other. They would not be " Addition" The conclusion up- 
on that part of the evidence is, that at that time he did not intend, 
that the instrument he had altered should be his Will ; but proposed 
to make some addition to the other ; that he afterwards relinquished 
that design ; and finally resolved to die with that instrument, unal- 
tered, as his Will. The fair and probable presumption is, that in 
1798 he had so altered one part, and written at the bottom of it, 
that he thought it necessary to do something, that he got the other 
part into his possession with that view ; and then cancelled 
that, which was defaced ; which he * kept before, as a sort [* 308] 
of draft of his Will ; which then became useless. 

The devisee still insists upon the point, which Lord Eldon, grant- 
ing a new trial upon another ground, declined to determine ; that it 
is not upon the devisee to show, that the act of cancellation was not 
animo canceUandi. The result of the authorities, Sir Edward &y- 
mourns Case (1), Limbrey v. Mason (2), and Burtonshaw v. GiU 
bert (3), is, that the heir must go into the circumstances to show, that 
the act was done with that purpose. Upon a question of this sort, 

(1) Stated in Onions v. 3W, 1 P. WUL 344 ; Pre. Ch. 459 ; 2 Vem. 74a 

(2) 8 Vin. tit. Dev. 140. pi. 17. 

(3) Ck>wp. 49. 

VOL. xiii. 14 
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whether there is a Will, or not, or as to the sanity of the testator, the 
devisee and the heir stand upon equal terms : there is no favor to the 
latter ; as perhaps there may be upon a question as to the construc- 
tion of a Will. 

Jan. 28th. The Lord Chancellor [Erseine.] — From the account 
I have had of what passed upon the last trial I collect, that Sir Vi- 
cary Gibbs is perfectly warranted in his representation of the opinion, 
expressed by Lord EUenborough, upon the proposition, that, as both 
the instruments were with the testator, the cancellation of the one 
was not a. cancellation of the other. His Lordship expressed a dif- 
ferent opinion upon that point; holding, that the cancellation of one 
part was prima facie evidence of the cancellation of both ; liable, as 
Lord Chief Justice Mansfield also held, to be rebutted by 
[* 309] evidence, that there was not animus * cancellandi, or by a 
republication ; but that it was upon the devisee to set up 
the Will again ; and therefore the time, at which the cancellation took 
place, with reference to the date of the codicil, was the question ; 
the affirmative^ that the cancellation was previous to the codicil, be- 
ing upon the devisee ; a question of presumption, upon all the cir- 
cumstances, whether, the codicil and the counter-part of the Will 
being found uncancelled, and the instrument, that was altered, being 
that, which is cancelled, the cancellation took place at such a pe- 
riod, .that the instrument is set up again by the codicil, and they 
constitute the Will of this testator. 

The evidence of Leighton states, that though the testator frequent- 
ly contradicted himself in conversation, merely, as it is represented, 
the effect of habit, his declarations in favor of this boy were uniform. 
He made his Will ; acting upon a purpose, corresponding with these 
declarations, uniform, contrary to his usual habit, and so rooted in 
his mind as not to be shaken by the versatility of his temper. He 
had scarcely made the Will, when he was dissatisfied ; and, if I 
found any evidence, that his dissatisfaction touched this devise, that 
it was a general dissatisfaction ; if he had expressed a wish to die 
intestate, and declared, that he repented of all he had done, such 
evidence would have had considerable weight against the devise. 
But his mind is to be viewed, not through his declarations only ; 
which are of no value, compared with his acts. On the very day of 
execution he makes the alteration as to Mrs. Carey's legacy ; ex- 
pressing, not that he had changed his mind, even as to that legacy ; 
but, that his direction was not understood. At that time the coun- 
terpart was carried by Mr. Pemberton 'to Shrewsbury. 
[*310] Here *.then is no indication of a change of purpose as to 
the principal devise. 

Mrs. Carey by her evidence states, that she did not see the Will 
for a year afterwards ; which brings it to 1798. She saw it then : 
she saw him make some erasures and scratches in it. The instrument 
being produced, no erasures appear over the principal devise. At 
that time there was no cancelled Will : his mind appears unsettled 
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as to the objects of those alterations ; but no change as to his prin- 
cipal object. This carries it on to the important period, 1799 ; 
when he wrote to Mr. Pemberton to bring over the counter-part ; 
assigning this reason; '^as I wish to make some addition to it; 
which I will do, when I go to town." He must have c6nsidered 
the Will as being then in existence ; but as a Will, that did not 
speak his mind as to the legacy to Mrs. Carey and other subjects. 

If at this period he was not only dissatisfied with his alterations, 
but farther wished to have no Wilf, and meant to die intestate, his 
course was easy. First, he might have cancelled the part in his own 
possession ; which act would also have destroyed that, which Mr. 
Pemberton had ; for, if a testator cancels that part, which is with 
him, the legal presumption is, that the duplicate, in the possession 
of another, is not to prevail. My opinion goes farther ; that if the 
testator himself has possession of both, the presumption holds, though 
weaker ; and farther, that, even if, having both in his possession, he 
aJters one, and then destroys that, which he had altered, there is 
also the presumption ; but still weaker. But all these 
cases according to * Buriomhaw v. Gilbert (1) are matter [*311J 
of evidence. Another mode, if he intended to die intes- 
tate, was to destroy the counter-part. The conclusion therefore 
upon this part of the case is, that up to that time, when he sent for 
the counter-part, he did not intend to die intestate ; and there was 
no change of purpose as to this devise. 

Mrs. Carey states, that this instrument was put in the book case. 
At that time it was locked up. The instrument, that was altered, 
she saw no more till September 1803. When that was produced, 
and he pointed out to her the alteration he had made in her favor, 
with that expression, " See, how rich you would have been, if I had 
not destroyed my will," two other persons were in the room. There 
is nothing, showing, that the act of cancellation was done at that 
time. He does not go for the purpose of showing it to her, as some- 
thing done, which it was necessary immediately to communicate : but 
be shows it to her merely as coming across him, cancelled ; and he 
then proposes to throw it into the fire. 

Let us pause here to consider, what would have been the conse- 
quence as to the unaltered part ; which he had in his memory so far 
as to have sent for it. Must I not presume, that he, knew, that was 
in his possession ; and a codicil, made, and solemnly executed, de- 
posited in a drawer, and preserved with care ? Must I not presume, 
that he knew, he had both those instruments ; that, if he destroyed 
that, which was cancelled, and Mrs. Carey had died the next day, 
and there was no proof of previous cancellation, that instrument in 
the house, dated in 1797, and the codicil, attaching to that 
and * nothing else, or without the codicil, if that had been [*'312] 
lost, would have been his Will ? 

Mrs. Carey then saves the cancelled instrument from the fire, by 

(1) Cowp. 4ft 
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desiring to have it for thread papers. That was her act^ not his. If 
the testator considered this instrument as no longer in existence as 
bis Will, and that by the cancellation of one he had cancelled the 
•other, and by the cancellation had also destroyed the codicil, is there 
any reason to conclude, that he would not have actually destroyed 
those instruments ? The observation, that he took so little care of 
the instrument, that remained, is fair. It was in the book-case ; to 
which there were two keys, one in his care, the other in Mrs. 
Carey's. It was taken out, and put upon the couch ; and this is not 
a house in town, where the room would be open to many people ; 
but a country house. There is no evidence, that he saw it upon the 
couch ; and, when company was coming, the books and all were put 
into the closet ; and afterwards, by the act of Mrs. Carey, who says, 
she knew nothing of the codicil, it was put back again ; and was 
kept very carelessly : which forms the strength of the case of the 
Defendant. 

But we must consider, which is the most probable conclusion. 
Could the testator, using this ambiguous expression to Mrs. Carey, 
under his protection, for whom he expressed such anxiety, contem- 
plate, that on the event of his death the next day, she would have 
nothing ? The fair and reasonable presumption upon the evidence 
is, that he had either resolved to cancel, or had in fact cancelled, at 
the time he was no longer satisfied that the counter-part should re- 
main with Pemberton ; and that, when he brought it back to his own 
possession, if his purpose was to die intestate, he would 
[*313] have * cancelled both instruments. Upon this application 
I must look to the former verdicts : all drawing the same 
result, that he did not intend to die intestate \ and upon evidence 
which might have been received upon the first trial. After all this 
evidence the loose declarations of the testator, under circumstances 
imposing upon him no obligation of veracity, are nothing. 

This case therefore must now be at rest. My conclusion upon 
the evidence concurs with that, which is returned to me. Am I 
then, satisfied with this verdict, to send the case to a fourth trial, for 
the chance of a verdict, with which I must be dissatisfied, and should 
be obliged to direct a fifth trial (1). 

Sxx, ofUe, the notes to S. C. 11 V. 50. 

(1) B(At» V. QrasotMy tadty vol. ii. 287. 
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BULMER, ) p^ ^ . 
ELLIS, J^i'^^^- 

[1807, Jan. 14, 29.] 

Pbomissort notes given by a Stock Broker for the balance of an account of 
money advanced to him to be employed in stock jobbing transactions, contrary 
to the Stat 7 Greo. II. c. 8. Part of the consideration consisting of the profits 
upon those transactions, proof under his Bankruptcy was restrained to the resi- 
due ; viz. the money received, which he had applied to his own use (a). 

Principle upon Actions, arising out of ille(|ral transactions : if maltan prMkiium 
only, the Plaintiff may recover; unless it be directly upon the contract pre- 
cluded (6), [p. 315.] 

A Deed may be impeached by matter dehors ; as upon averment of illegal and 
corrupt consideration, [p. 318.] 

These Petitions were presented under the following circumstan- 
ces: 

Thomas Pratt, a stock-broker, previously to his bankruptcy, bad 
received large sums of money from the petitioner John Peter Bul- 
mer, to be employed in stock transactions, illegal within the Stock 
Jobbing Act (I). The bankrupt kept a debtor and creditor account 
with Bulmer ; chaining himself with the money advanced ; 
and bringing the profits and losses^ *as they occurred, to [*314] 

(a) The principle of this case seems doubtful, when regarded in the light of 
later cases, and of the higher morality recognized by them. 

Wherever goods are sold, or money lent, for the express purpose of enabling a 
party to violate either the statute or the common law, no action can be maintained 
on the sale or loan. W. W. Story, Contracts, §226; £r parU Bdl, 1 M. & S. 
751 ; Lightfoot v. Tenant^ 1 B. &. P. 551 ; Story, Conflict of Laws, $ 246; Oai^ 
V. Missowrxy 4 Peters, 410 ; Canaan v. Bryot^ 3 B. & Aid. 179. But see Cambriso 
v. MaffkU, 2 Wash. C. C. 98. 

It IS clear that where a contract grows immediately out of, and is connected 
with an illegal or inunoral act, a Court of Justice will not lend its aid to enforce it. 
fArmatronf; v. Tokr^ 11 Wheaton, 258. So, if the contract be in part only connect- , 
ed with the illegal consideration, and ^wing immediately out of it, though it be 
in fact a new contract, it is equally tamted by it But if the promise be entirely 
disconnected with the illegal act, and is founded on a new consideration, it is not 
affected by the act, although it was known to the party to whom the promise was 
made, and although he was the contriver and conductor of the illegal act Ibid. 
See also Barik v. Coleman, 4 Peters, 184 ; The George, 1 Wheat 408 ; The George, 
2Wheat 278; Tennon/ v. £tftbtt, 1 Bos. & P. 3 ; Farmer v. AiiMe(2, 1 B. & P.m 



hi pari delicto potior est conditio defendenUs, d powidenHs, is the rule at present 

Snerally adopted in Equity. 1 Stoiy, £q. Jur. § 296, and note ; Chit^, Contracts, 
h Am. ed.) 637, and notes and cases cited; fVorcester v. Eaton, 11 Mass. 368; 
Beat V. Strong, 2 Wend. 319; Groton v. fraldohorough,)i Fairf. 306; Greenwood v. 
Curtis, 6 Mass. 381 ; note (a) fVatU v. Brooks, 3 V. 612 ; note (a) Hartwell v. Hart- 
t«e2/,4V.811. 

(6) The distinction recognized by Blackstone, between mo^a proAtUia, and mo/a 
in se, is happily now exploded ; and all acts are considered equally illegal, which 
are forbidden, either by statute or otherwise. W. W. Story, Contracts, §162; 
Clark V. Protection Ins. Co. 1 Story, R. 109 ; DeBegnis v. Armxaiead, 10 Bing. 1 10 ; 
Cope V. Rowland, 2 Mees. &. Welsby, 153; Btnsle v. Bignold, 5 B. & Aid. 335 ; 
Craig V. Missouri, 4 Peters, 410. See 1 Black. Com. 58 ; Townsend v. /fitfAes, 3 
Mod. 153, where Seijeant Maynard, or^gu^fM/b, asserts the distinction which Black- 
stone afterwards.a^pted. 

(1) Stat 7 G«». II. c. 8. 
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the credit or debit of Bulmer: but it appeared also, that the 
bankrupt, while he had a large sum of money in his handa, be- 
longing to Bulmer, to be so applied, diverted it wholly to his own 
use, Without employing it at all in those transactions ; and becoming 
insolvent, and the balance being against him to the aifnount of 
12,242Z. 10*. he gave to Bulmer twelve proraisory notes ; which Bul- 
mer attempted to prove under the Commission ; but the whole proof 
was rejected by the Commissioners, on the ground, that the consid- 
eration of the notes was illegal. By an Order pronounced in April 
1805, upon the petition of Bulmer, the Commissioners were directed 
to admit the petitioner to prove such sum as he should be able to 
substantiate ; and, if they should not admit him to prove the whole, 
or any part of it, they were to state the grounds of the rejection, and 
any thing special relative thereto. 

The Commissioners by their Report under that Order stated, that 
the bankrupt had made an affidavit, concerning the transaction ; and 
had been examined by them viva voce ; but that Bulmer, though sum- 
moned, had not attended; and that it appeared to, them, by the ex- 
amination of the bankrupt, that the debt, alleged to be due to Bul- 
mer, chiefly arose out of, or was mixed with, dealings and transac- 
tions, which they conceived to be a violation of the Act of the 7 
Geo. II. against Stock Jobbing. 

The other petition was presented by the assignees ; stating these 
facts ; and praying, that the Order made in April 1805, may be dis- 
charged, and that Bulmer's claim to prove may be finally rejected. 

On the petition coming on to be heard it appeared by the 
bankrupt's examination, that the bankrupt had receiv* 
[*315] ed * the money for the purposes above mentioned, and had 
kept the account of profits and losses : but that, having 
applied the money to his own private use, instead of applying it in 
the purchases of Slock, he had given twelve promisory notes, mak- 
ing together 12,242/. 10a. for the balance; but that such balance 
was in part made up of diflferent balances of gains, brought to the 
credit of Bulmer, viz. 152. 12*., 22Z. lOs., 1162. 11^., 75/., and 26/. 
55., making in all 255/. 18a. 2d. which was the mixture alluded to by 
the Commissioners ; and which, entering into the consideration of 
the promisory notes, was the ground of rejecting the whole claim. 

The Solicitor General [Sir Samuel RomiUy], and Mr. fV. Agar, 
in support of the Petition by Bulmer, contended, that the debt, 
claimed by him, could not be affected by the Act of Parliament. 

Jan. 29th. The Lord Chancellor [Erskine]. — ^The question is, 
whether a balance could have been recovered at Law upon these 
twelve promisory notes : or, if not upon the notes, as in part tainted 
with the illegal gain, arising from stock jobbing, whether the peti- 
tioner Bulmer could nevertheless have recovered against Pratt, if he 
had continued solvent, as for money had and received to the use of 
Bulmer, all the funds in the hands of Pratt, which he had not em- 
T#L xin 14* 
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ployed in stock jobbing, but which he had diverted to his own pri- 
vate use; and there can be no doubt, that he might. 

Some confusion has arisen upon this subject in our books from 
stating too generally the principle, upon which Courts 
*^ I[efu8e their assistance to persons, who have been engaged [*316] 
in illegal contracts ; although, as between the parties liti- 
gant, private justice is on the side of the Plaintiff. It is said, that, 
if a Plaintiff cannot open his case without showing, that he has bro- 
ken the law, the Court will not assist him ; whatever his claim in 
justice may be upon the Defendant. But this proposition is much 
too large and general ; and is not at all supported by the authori- 
ties. The case may be so connected with illegal transactions, that 
it may be impossible to disconnect it fromthem : but if the illegality 
be malum prohibitum only, the Plaintiff may recover, unless it be di- 
rectly upon the contract precluded. This is clearly established by the 
case of Faikney v. Reynaus (1) ; the principle of which, though 
doubted by a high authority (2), has stood its ground, whenever it 
has been questioned ; and n)ust be taken to be the Law. 

It was an action of debt by Faikney upon a bond, and the De- 
fendant, after praying oyer of the condition, pleaded the Act of the 
7 of Geo. II. against Stock Jobbing ; and averred, that the Plaintiff 
and Richardson were jointly concerned in stock jobbing ; and that 
the Plaintiff, contrary to the Statute, voluntarily gave to several per- 
sons large sums of money amounting to dOOOZ. for compounding and 
making up differences for the not delivering stock, &c. (following 
the words of the Act) ; and that the bond was given to secure the 
repayment from Richardson of 1500/., (being the moiety of the 
dOOOZ.) ; which the Plaintiff had paid on the joint account. 

Tl^e Plea was demurred to; but the Court held, that although the. 
persons, to whom Faikney had paid the money for Rich- 
*ardson and himself, could not have enforced such pay- [^317J 
ment against them, or either of them, the contract being 
directly against the Act, and although if Faikney had paid what was 
due by both, the law might perhaps not have raised an assumpsit by 
Richardson to pay his moiety, if Faikney had paid it without his 
consent, yet Richardson (3) having given a bond to secure it, that 
circumstance was conclusive evidence, that he had agreed to such 
voluntary payment; and therefore, though the obligation arose 
from an originally illegal transaction, the bond was a valid obli- 
gation. 

The law of this case was clearly recognised and confirmed by the 
case of Petrie and Another, Executors of Keeble v. Hannay (4). 
There Keeble, the testator, and Hannay, and one Sadlier, having 
been engaged in stock jobbing, and having come to a settlement with 

(1)4 Burr. 2069. 

(2) PoH, vol. xiv. 192. 

(3) In 3 Term Rep. 419, note to Petrie v. Hannay, it a)>pear0, that Richardson 
was the other Defendant as co-obligor. 

(4) 3 Term Rep. 418. 
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Portis, their broker, who had paid all the differences, Keeble repaid 
him the whole, except 811/. part of Hannay's proportion ; for which 
Keeble drew a bill in favor of Portis ; which Hannay accepted : the 
bill not being paid, when due, by Hannay, Portis sued the Plaintiffs, 
executors of Keeble, and recovered the money ; no defence having 
been made ; and the case reported was an action for their reim- 
bursement as for money laid out and expended ; and it was held by 
the Court, Lord Kenyon only dissenting, that the action was main- 
tainable. The noble and learned Lord, whose memory I cherish 
with affection, and who, in my opinion, was one of the greatest law* 
yers, who ever flourished in England, did not venture to deny the 

law of Faikney v. Reynaus ; but said, that it did not apply, 
[* 318] as the Court * was in that case stopped from entering into 

the illegal consideration ; the action being on a bond ; but 
it appears, not only from the judgments delivered by the other 
Judges, but by the case of Faikney v. Reynous itself, that that was 
not so; for the Stock Jobbing Act (1) was pleaded, and no law is 
better established, than that deeds may be impeached by matter de^ 
hors (2) ; as upon averments of illegal and corrupt considerations ; 
which happens every day in cases of usury : in this case therefore 
of Petrie v. Hannay (3) the Court could not but see, that there had 
been illegal transactions, which gave rise to the demand ; but, the 
money demanded not being directly upon the illegal contract, an 
acceptance being given for the debt, and being due in good faith 
and justice, it was recoverable at Law. 

This very distinction was taken in the case of Steers v. Lashley (4) 
but how properly in the instance may be doubted. In that case the 
action was on a Bill of Exchange, drawn by one Wilson on the 
Defendant, and accepted by him, and after acceptance indorsed by 
Wilson to the Plaintiff. It appeared, that the Defendant had been 
engaged in stock jobbing transactions with different persons, in 
which transactions Wilson was employed as his broker; and had 
paid the differences for him. Some dispute arising as to the amount 
so paid by the Defendant, and the matter being referred to arbitra- 
tion, the sum of 306/. 125. 6d. was found to be due to Wilson from 
the Defendant ; on the footing of which debt, found due by the 
award, Wilson drew the bill in question ; which was accepted by the 

Defendant, and indorsed to the Plaintiff. Here, as far as 
[* 319] illegality of * consideration applied, the Plaintiff could only 

be in the place of Wilson, the drawer ; and the Plaintiff 
was therefore nonsuited by Lord Kenyon at the trial, on the ground 
that the consideration of the note was directly for a sum, the pay- 
ment of which could not be enforced ; though found due under, an 
award. 
On a motion for a new trial. Lord Kenyon said, and another Judge 

(1) Stat 7 Geo. II. c. 8. 

(2) CoUins v. Blaniem, 3 WUs. 341. 

(3) 3 Term Rep^ 4ia 

(4) 6 Term Rep. 61. 
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appears to have concurred with him, that, if the Plaintiff had lent the 
money to the Defendant to pay the differences, and had afterwards 
received the bill in question for that sum, it would have been within 
the principle of Faikney v. Reynous (1) ; but that in the case before 
them it was an action for the very difference. 

This case shows, that Faikney v. Reynous and Petrie v. Hannoy (2) 
were recognized as law; and, with great submission to Lord 
Kenyon, the case is absolutely the same with Faikney v. Reynous ; 
because the reference of the amount, and the acceptance of the De- 
fendant after the award, was the same evidence as the bond was in 
Faikney v. Reynous^ that Wilson had paid the Defendant's differences 
by his direction ; and if so, the cases cannot be distinguished. I 
thought so, when I moved, as Counsel, to set aside the nonsuit ; 
and I think so still. If Wilson by the Defendant's consent had 
not paid his differences, they could not have been recovered by 
those, to whom they were paid ; but having been paid by his desire, 
the person paying them was entitled to be reimbursed. The history 
of this case is plainly, that Lord Kenyon kept up his objection to the 
case of Faikney v. Reynous; and it appears by the Reporter's note, 
that Mr. Justice Grose and Mr. Justice Lawrence were at the Old 
Bailey ; probably it passed on a sudden. 

•The true distinction occurs again in Booth v. Hodg- [*320] 
son (3) ; in which judgment I entirely concur ; and the 
Judges, who were absent on the other occasion, were present in that 
instance. There the Browns, who became bankrupts, had been part- 
ners with one Hodgson ; who was an insurance broker, in the insur- 
ance of ships: a partnership illegal by Statute (4). The name of 
Brown only was used in the Policies : but all the premiums from the 
commencement of the partnership, till Brown became bankrupt, were 
received by the Defendant ; which amounted to upwards of 20,000/. ; 
for which the action was brought by the assignees of the Browns. 
There it was justly held, that the Plaintiff could not recover : there 
was, as Mr. Justice Grose observed, no express assumpsit ; and the 
law would not imply one ; the action being by one partner in an il- 
legal partnership to recover the part of the illegal traffic from the other 
partner. But in that case the whole Court expressly recognized 
Faikney v. Reynotu (5) and Petrie v. Hannay (6) to be law. 

The application of these principles and cases to the case now be- 
fore us is obvious. I shall not permit Buhner to prove the promis- 
sory notes, as binding obligations : as the consideration for them is 
made up, though a very small part, of the fruit of the illegal use of 
the money, lodged with the bankrupt : but I shall allow him to prove 
all, that is admitted by the bankrupt to have been the money put into* 

(1) 4Burr.Q069. 

(2) 3 Term. Rep. 4ia 

(3) 6 Tenn. Rep. 405. 

(4) Stat 6 Geo. L c. 18, s. 12. See anU, Knowles v. HaughJtonj vol. xi. 168; 
Ex parte Modher^ ilL 373, and the note, 374. 

(5) 4 Barr. 2069. 

(6) 3 Tenn Rep. 418. 
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his hands, and diverted to his own use ; as, if be had continued sol- 
vent, he must have been responsible to Bulmer for that misapplica- 
tion (1). 

1. A DEMAND dependinff solely and directly upon an a^ement as to illegal 
transactiona, cannot (according to what appears the preferable opinion), in anv caae 
be maintained ; but a collateral trust may arise aflfectiDg the proceeds of such 
transactions, which trust must be executed : Tltomson v. Thomson, 7 Yes. 473 ; 
Farmer v. Russell, 1 Bos. & Pul. 296 ; Tennani v. Elliot, ibid, 3. For such a case 
may call for a very different decision when the question is agitated merely be- 
tween parties to the illegal proceedings, from that which the intervening claims of 
innocent persons might render proper : Joy v. Campbell, 1 Sch. &> LeL 339. A 
bill for an account of profits made by an illegal partnership was dismissed, by Sir 
VV. Grant, as not beiii^ a fit subject for an account in equity : Knowles v. Hahgk- 
ton, 11 Yes. 168 ; and, at the same time, the case of fVaits v. Brooks, 3 Yes. 613, 
was expressly disapproved : in the last-mentioned case. Lord Rosslyn held, that, 
although a court of equity wiU not execute an illegal contract, yet that, where the 
parties have had dealings together upon a variety of transactions, and a general 
account is sought, any profit or loss, made even in the course of smuggling deal- 
ings, must be brought into that account; but, for the reasons already intimated, 
this opinion cannot now be implicitly relied upon. It seems clear that, at law, no 
demands arising out of acts done in contravention of an act of Parliament can be 
made the subject of an action : Langton v. Hughes, 1 Mau. & Sel. 596 ; Ex parte 
Bell, ibid, 757; Tyson v. Thomas, 1 M'CleL & Younge, 128. And a debt incur- 
red in the course of dealings contrary to law, cannot be proved under a commis- 
sion of bankrupt: Ex parte Mather, 3 Yes. 373. The distinction taken in the 
principal case, between an act which is malum in se, and an act which is merely 
malum prohibitum, may well be doubted, when not only moral but legal conse- 
quences are deduced from it: OUky v. Broume, \ Ball. & Beat 364; Avbtrl v. 
Maze, 2 Bos. & Pull. 375; Evans v. Richardson, 3 Men v. 470: indeed, the cases 
of Faikney v. Reynous, and Pelrie v. Hannay, upon which Lord Erskine relied as 
authorities, have been repeatedly shaken, if not absolutely overruled ; and, of 
course, together with his premises, his lordship's conclusions (so far as they were 
solely dependent thereon) must also fall: Ex parte Daniels, 14 Yes. 1^ ; Camum 
,v. Bryce, 3 Barn. & Aid. 183 ; Jluberi v. Maze, 2 Bos. & PuU. 374; MiUMl v. 

Cockburne, 2 H. Bla. 38 J. Whenever the legality of a contract appears questbn- 
able. Lord Eldon declared it to be most proper to take the opinion of a court of 
common law, by directing a case, and to decree or refuse an account, according to 
the answer returned : Ex parte Daniels, 14 Yes. 193. The substance of the great- 
er part of this note is taken from 1 Hovenden on Frauds, 163, 165. 

2. As a general proposition, it may be laid down, that the common law will not 
allow averments of matter dehors a deed to modify it to a certain limited extent, 
though equity not only permits an alleged consideration to be disproved by evi- 
dence dehors, but regulates the extent of relief given, according to the circum- 
stances of the case ; whereas a court of law must either entirely establish, or al- 
together nullify the deed ; it can hold no middle course : ffatt v. Grove, 2 Sch. & 
Lef. 501 : but an exception must be recollected as to annuity-deeds, if these are 
defective under the 4th section of the annuity act of 33 Geo. III. c. 141 : courts 
of common law have discretionary power to impose terms, upon which alone they 
will set aside such deeds : Barber v. Gamson, 4 Barn. & Aid. 286 ; Gorton v. 
Champneys, 1 Bing. 301 ; Girdlestone v. Man, 1 Bam. & Cress. 64. 

(1) The doctrine of ftiikney v. Reynous and Petrie v. Hannay is still very ques- 
tionable. See Ex parte Daniels, post, voL xiv. 191. 
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AYNSWORTH v. PRATCHETT (1). 

[Rolls.— 1807, Feb. 24.] 

Increase of maintenance, beyond that prescribed by the Will, ordered under cir* 
cnmstances: the infants being entitled to the fund absolutelj^ amon^ them, viz. 
a daughter to a portion at 21 : and the sons to the residue with survivorship (a). 

Thomas Aynsworth by his Will devised and bequeathed his 
real and personal estate to trustees, upon trust to pay to his wife for 
her. life such annual sum, as would, with the rents and profits of 
his estate, settled upon her, make up 100/. per annum, and to 
permit her to receive the rents of a house, with the use of the 
furniture and other articles, also for her life ; and upon farther trust 
by sale or mortgage to raise and pay to his wife for the maintenance 
and education of all the children he might have by her, living at his 
death, or born in due time afterwards, 30/. per annum each, as long 
as they should choose to remain under her care. 

The testator also directed his trustees to pay to all his daughters, 
living at his death, or born in due time afterwards, when, and as 
they should respectively attain 21, 1000/. each : and to raise such 
sums as should be sufficient to place his sons out apprentices or to a 
profession ; and, as to the residue of his real and personal estate, to 
convey and assign among his sons, John, William, Thomas, and such 
other sons as he might have by his said wife, living at his death, or 
born in due time afterwards, equally, as tenants in common, and 
their heirs, executors, &c. with survivorship. 

The Bill was filed on behalf of John, Thomas, and Elizabeth, the 
surviving children of the testator ; William being dead. The object 
of the bill was to obtain an increase of maintenance ; and a petition 
was accordingly presented on the part of the Plaintiffs ; stating, that 
thp Plaintiff John Aynsworth was of the age of eighteen ; 
* Thomas thirteen, and Elizabeth eleven; that the rents [*322] 
and profits of the real and personal estate, after satisfac- 
tion of the debts and all charges, greatly exceed the allowance of 
30/. each for maintenance given by the Will ; that the petitioners 
all live with their mother ; and have not any other fortune than they 
are entitled to under the Will ; that the allowance of 30/. each is 
greatly insufficient for their maintenance and education ; particu- 
larly as the eldest son is in a bad state of health, so as to require 
medical advice, and journeys to the sea ; and that their mother's in- 
come is only the sum of 100/. per annum under the Will. 

The prayer of the petition was, that the petitioners may be de- 
clared under the circumstances entitled to farther maintenance, ac- 
cording to the prayer of the Bill, as well for the time past, since the 

(I) Reg: Book. A. 1806, fol. 2036. 

(a) 2 Williams, £xecaton, 1025; note (a) CrickeU v.DoOnf, 8 V. 10 
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death of the father, as to come ; and a reference to the Master for 
that purpose. 

This petition had been in the consent paper ; but the Master of 
the Rolls having some doubt, it was set down in the general paper. 

Mr. Home, in support of the Petition, in addition to other author- 
ities (1), which he had cited, referred to a case in the family of the 
Duke of Leeds. 

The Trustees did not oppose the Petition. 

The Master of the Rolls [Sir William Grant] said, upon the 
authorities the Order might be made ; and a reference was directed 
accordingly. 

See, anU, the notes to Crickdi v. DoUy, 3 V. 10. 
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Injunction of course for want of Answer to an amended Bill ; an Answer having 
been put in to the original Bill: and no Injunctibn obtained upon that (al 

Injunction stays Execution only (6): not, as in the Court of Exchequer, Trial also ; 
but may afterwards be extended to stay Trial upon a slight affidavit (c). 

The original Bill in this cause prayed an injunction against pro- 
ceeding at law upon promissory notes. An injunction had not been 
obtained, when the answer came in; after which the Bill was 
amended, and the Plaintiff obtained an injunction of course, for 
Want of an answer to the amended Bill. The Defendant mov^d to 
discharge that Order ; and the Plaintiff moved, that the injunction 
should be extended to stay trial, upon the usual affidavit. The De- 
fendant's motion was abandoned upon the suggestion, that the an- 
swer was upon the file: but the Six-Clerks' Certificate was not 
produced. 

Mr. W. Agar, for the Plaintiff, in support of the other motion, 
cited 3 Barnardiston 322, as an authority, that, an injunction not 
having been obtained upon the original Bill, an injunction of course 
may be had for want of an answer to the amended Bill; con- 
tending farther, that the injunction should be extended to stay trial. 

(1) See ErringUm v. Chapman, anie, vol. xiL 20, and the references. Emt v. 
Barlow, posty xiv. 202; and the notes, 203 ; iii. 12. 

(a) Eden, Injunctions, (Am. ed. 1839,) a5; 1 Smith, Ch. Pr. 626; 2 Maddock, 
Ch. Pr. 218 ; Staihan v. Snotoden, 2 Sim. & Stu. 382; 1 Barbour, Ch. Pr. b. 3, c. 5, 
p. 617 ; Wood v. BeadeU, 3 Sim. 273. 

(6) Jeremy, £q. Juris. 341. 

(c) 2 Maddock, Ch. Pr. 219 ; 1 Barbour, Ch. Pr. b. 3, c. 5, p. 626. If the In- 
junction does not state the situation of the suit at law, no injunction to stay pro- 
ceedinj^ therein can be granted. Teller v. Van Denuen, 3 Paige, 38 ; see MeUA 
V. Drake, 6 Paige, 470; Dieka v. Crmg, 5 Paige, 288; Ikgman v. WUmm, 8 
Paige, 29; Boker v. CurUa, 2 Edw. 111. 
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Mr. Thomson, for the Defendant. — Where one case has been 
made by the original Bill, and upon the answer coming in a new 
case is made, by filing an amended Bill, if the Plaintiff may have 
the common injunction for want of an answer (1), he cannot upon 
an affidavit such as this, extend it to stay trial. A special ground 
should be laid, and verified, which is required by the Court of Ex- 
chequer. The affidavit is only a general allegation, that the Plain- 
tiff is advised and believes, that important discovery may be ob- 
tained from the Defendant's answer ; which, if a true an- 
*swer shall be put in, will enable the Plaintiff to defend [*324J 
himself at law. But, the answer being now put in, what 
more would the Plaintiff have ? 

The Register (2) referred the Lord Chancellor to the case of Far- 
rar v. Lewis (3) ; as establishing the practice of the Court of 
Chancery to extend the injunction to stay trial upon a very slight 
affidavit. 

The Lord Chancellob [Erskine]. — ^The case, cited from Bar- 
nardiston, is a precise authority for the Plaintiff's first point ; that, 
no injunction having been obtained upon the original Bill, and the 
answer being put in, the Plaintiff may upon an amended Bill have 
the common injunction for want of an answer. The difficulty is as 
to the application to extend it to stay trial upon a very slight affida- 
vit. That has been permitted, I take it, with a view to obviate the 
effect of the practice of this Court ; which differs from that of the 
Court of Exchequer ; where the injunction goes at once to stay trial ; 
here staying execution only in the first instance (4). 

Therefore, as the Defendant has not the regular evidence, the 
Six-Clerks' Certificate, that the answer is put in, the Plaintiff must 
upon this affidavit, according to the practice of this Court, have the 
injunction extended to stay trial. 



See, arUej note 1 to M}rris v. Kmn/tdy^ 11 V. 565, the note to Jonu v. , 

8 V. 46, and the note to Garlick v. Pearson, 10 V. 450, with respect to the sever- 
al points of practice adverted to in the principal case. 

1) J^orris V. Kennahff ante, vol. xi. 565 ; see 569, and the references. 

;2) Mr. Crofts. 

;3) 2 Dick. 729. 

(4) See Pearson v. Churlieky ante, vol. xi. 450 ; and the note, 452. 
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' THWAITES, £r jfartt. 

[1807, Feb. 7.] 

A CoBOiissiON of Bankruptcy, that has been acted upon, cannot be altered. 

TJierefore, the Commission being opened, and the Commissioners having qualified 
but the proof of the act of Bankruptcy failing, in order to prove an actof Bank- 
ruptcv subsequent to the date of the Commission, the Commission was super- 
seded ; and a new Commission issued. 

Upon the opening of a Commission of Bankruptcy, after 
the Commissioners had qualified, an objection appeared to the 
proof of the act of bankruptcy : the evidence offered, being 
in fact that of the person, against whom the Commission was 
awarded. Under these circumstances a petition was presented ; 
stating, that the petitioner is now prepared with evidence of an act 
of bankruptcy ; but an act subsequent to the date of the Commis- 
sion ; praying therefore,- that the ttitt of the Commission may be al- 
tered ; or, that the Commission may be superseded, and that a new 
Commission may issue. 

Mr. Cooke, in support of the Petition, suggested, as to the first ob- 
ject of the prayer, that Lord Eldon had a difficulty in doing this, 
with reference to the Revenue Laws (1). 

The Lord Chancellor [Erskine] agreed, that it would be im- 
proper, after the Commission had been acted upon ; and therefore 
ordered, that the Commission should be superseded, and that a new 
Commission should issue. 

See, an/«, the notes to Ex parte T^ofiuon, 9 V. 207. 

(1) ^nte^ Ex parte Tlionqwrn^ vol. ix. 207, and the note, 208; Fishei^s Cok, 
Burrov^s Case, x. 190, 286. 
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WOOD V. PENOYRE. 
[Rolls.— 1806, Dec. 17; 1807, Feb. 3, 5, 9.] 

Legacies, to be paid out of money due on mortgage, " when recovered.** The 
right to interest at 4 per cent the mortgage producing 5, does not depend upon 
the time, when the money is recovered (al 

General Rule, for convenience, considering me personal estate to be reduced into 
possession a year from the death of the testator; and therefore interest upon 
legacies from that period, unless some other is fixed by the Will ; though actu- 
al payment within that time may in many instances be impracticable (6), 
[p. 33a] 

Reference by the will to the time, when the personal estate shall be got in, 
does not without the most plain, distinct, intention, aflfect the legal presumption, 
that it may be got in within a year, [p. 334.] 

Thomas Tolson by his Will, dated the 9th of May, 1788, after 
payment of his debts gave to the Defendants Penoyre and Wood 
the sum of 6000/., secured to him with interest at 5/. per cent, upon 
a mortgage of the estate of Sir Lucius O'Brien, in the county of 
Clare in Ireland, and all his legal and equitable interest in the said 
mortgage ; upon trust to carry on the suits depending in Ireland for 
recovering the said money, in case it should not have been paid in 
the testator's life ; and pay and apply the said money, when recover- 
ed, in the manner hereinafter mentioned. The testator afterwards 
gave the following*, among several other legacies : 

" Also I give to my said trustees the sum of 2500/. to be paid 
within six months next after my decease ; and also the farther sum 
of 2500/. to be paid out of the money due on the Irish mortgage 
when the same shall be recovered ; " upon trust, to place out the said 
two sums upon Government or other good securities, and pay the in- 
terest or dividends to the testator's niece Elizabeth Holland for life, 
for her separate use; and after her decease to divide the trust-money 
nmong her younger children equally. 

" Also I give and bequeath the several legacies to the several per- 
sons hereinafter mentioned, (that is to say), to my niece Elizabeth 
Wood, the^um of 100/., and to each of her four chifdren 100/., to 
be paid as soon as may be after my decease ; and also to each of her 
said children the farther sum of 900/., to be paid out of the money 
due on the Irish mortgage when the same shall be recovered." 

(a) Although the payment of legacies be expressly postponed till the testPtor^s 
debts be discharged, or till the sale of an estate be effected, or till after the residue 
of personal estate shall be laid out in the purchase of lands, yet the general rule 
that the gift is immediate, and the payment alone is postponed, will operate ; and 
the legacy will be transmissible, though the legatee die before the discharge of 
debts, or other event until which the payment is expressly postponed. 2 Williams, 
Exec. 883. But the general rule is always subservient to the intention of the tes- 
Utor. See ante, note (a) MaekeU v. fVinUry 3 V. 236 ; note (a) Hitieheon v. Man- 
nmgton, 1 V. 366 ; note (a) Elurin v. Elwin, 8 V. 547. 

As to the rate of interest allowed in Equity, and particvilarly on legacies, see 
anU^ note (h) Lewis v. Frekey 2 V. 507; 2 Williams, Exec. 1027. 

(h) See ante, note (a) CrkkeU v. Dolby, 3 V. 10. 
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A great number of legacies followed ; and then this clause : 

"And I direct that the legacies herein before given to my 
servahts, and all other legacies not exceeding 100/. each, shall be 
paid immediately after my decease, and the other legacies, with 
those given to charitable uses, within six months next after my de- 
cease* ^ 

The testator gave the residue of his estate to his nephew Joseph 
Lawrence Darvall ; and appointed his trustees to be two of his ex- 
ecutors. 

At the time of the testator's death, which happened soon after the 
execution of his Will, and at the death of his niece Elizabeth Hol- 
land in 1791, the money, due on the mortgage, was still outstanding. 
It was afterwards received with a considerable arrear of interest, by 
the surviving executors. The Bill, filed by the surviving children of 
the testator's nieces Wood and Holland, and the personal represent- 
atives of those who were dead, prayed a declaration, that the Plain- 
tiffs are respectively entitled to interest on the several legacies of 
900L each ; and also on the legacy of 2500/., by the Will directed 
to be paid out of the money due on the mortgage, at the rate of 5/. 
per cent, from the death of the testator: or, if not from that time, 
then from the end of six months after his death. 

Mr. Alexander and Mr. Daniel, for the Plaintiffs. — ^The question 
arises upon the words, " when recovered ; " first, whether the dale 
of the recovery ought to be the period, from which the interest is to 
be computed ; if not, then what is the period. The construction, at- 
tempted upon these words, makes the interest depend upon 
[* 328] accident, and the diligence of * the trustees. The effect 
of an express and absolute declaration, that the interest of 
the legatees shall depend upon such circumstances, is not disputed : 
but, a different construction is made, where it is possible ; in order 
that the right may not depend upon accidents, that attend getting in 
the property, the obstinacy of the debtor, and the diligence of the 
trustees. The rule, taking the time of payment as determining the 
period, from which the interest is to commence, is not an absolute, 
imperative, rule ; but subservient to the intention : for instance, in 
the case of children, the time of payment is not taken as afibrding 
the rule as to interest. In the case of a legacy out of a debt there 
is necessarily inherent in the nature of the thing a postponed time of 
payment; and yet that does not afford the measure of time, from 
which interest is to be calculated. The cases establish this proposi- 
tion, that, though an express and unequivocal direction shall have 
this efiect, the Court will not without that permit the rights of par- 
ties to depend on such circumstances. It comes very near control- 
ling the intention. Huicheon v. Manningion (1), was much consid- 
ered in Elunn v. Elwin (2), SitweU v. Bernard (3), and Entunsile v. 
Marklandy and Stuart v. Bruere, in the notes to that case. In £7- 

- ■ ■ ■ ■ -■II !■ ■ !■ H I « I 1^1^ 

(1) AnU, vol. L 966; 4 Bro. C. C. 491 n. See the note, anUy vol L 867. 

(2) JhUe, vol. viiL 547. 

(3) JMe, Vol. vL 520. 
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tvin V. lllmn the Court lays down the rule, and conceives the prin- 
ciple to be, as I now state it. Upon the whole of this Will it is not 
merely ambiguous, but it appears, that the testator had not in view 
to postpone the payment or the computation of interest by the effect 
of the words '< to be paid when recovered." The intention, that the 
interest shall not commence until the particular period, is an infer- 
ence front the particular circumstances ; not the effect of a 
rule applicable to every case. • This * Will has not the ex- [*329] 
plicit expression of intention, that was contained in Ent- 
wisik V. Markland : but this is a question of construction ; and, if 
those words were not introduced for the purpose of postponing the 
payment of interest, the Court will not give them that effect ; but 
will consider it as in the case of a legacy payable out of a debt ; 
which legacy carries interest. 

The only other case, GaskeU v. Harmon (1), foUowsi the same 
principle. Your Honor, as in Elwin v. Elwin, thought, an express 
direction appeared ; and therefore the Court was bound to execute 
the intention so directly expressed. A very elaborate and able judg- 
ment was pronounced by Lord Eldon upon that case ; who consid- 
ered such a construction so inconvenient, that the Court should strug- 
gle against it. 

The MjkSTER OF THE Rolls [Sir William Grant]. — ^The only 
question that was argued here in that case, was, whether the vesting 
took place at the testator's death, or at a subsequent period ; and I 
determined, that the interest did not vest at his death. Then upon 
the appeal the argument took quite a different course., I never had 
occasion to consider, what was ascertained. The Decree, as drawn 
up, goes farther than the decision of the case, as it was put before 
me ; the Decree considering nothing ascertained but money in the 
executors' hands. That was not the way it was put to me. I had 
to consider only the question as to the vesting at the death. If it 
had been put to me, what was to be considered ascertained, I should 
certainly have held many things ascertained besides money in the 
executors' hands. At first I supposed, Lord Eldon meant 
to hold the interest vested at the death ; and the *argu- [*330] 
ment points to that : but I do not take Lord Eldon to have 
determined that (^. 

For the Plaintiff. — 2dly, From what period the interest ought to 
be carried. The meaning by this phrase was to accelerate the pay- 
ment ; that it should be payable as soon as recovered, and not later. 
The interest must be computed from the death of the testator; and 
it must be the interest the debt bears ; viz. 5 per cent. ; Stanley v. 
Potter, cited in Chaworth v. Beech (3) ; as to the heritable bond be- 
ing a specific legacy. But if this is not specific, but a general lega- 
cy, it is vested ; and there was no intention to postpone the vesting. 



a 



^nfe, vol. vi. 151) ; xi. 489. 

This explanation is repeated by the Master of the Rolls in Bernard v. Moun- 
tague, 1 Mer. 422; ante, vol. xL 508, in the note. 
(3) AnUj vol. iv. 555 ; see psg^ 559. 
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or any right, that should accrue. It is very difficult to distinguish 
HtUcheon v. Mannington from this case. 

Mr. Sprangery for Legatees, charged upon the mortgage fund. — 
These legatees insist upon their right to interest either from the end 
of the year, or upon the particular clause from the end of six months 
after the testator's decease. The principle from Hutcheon v. Man" 
nington and all the other cases is, that to avoid the difficulQr and in- 
convenience to persons, taking partial, Kmited, interests under a Will, 
the obvious consequence being to deprive them of any benefit, and 
to make their interests depend upon the diligence of the trustees, or 
the obstinacy of parties, &c., the rule shall be, that, unless the words 
are so clear, precise, and definite, that they are incapable of any con- 
struction but one, the Court will struggle with the words, and give 
them an interpretation, which, upon the first reading, they 
[♦331] hardly seem to bear. Cannot the words " when the * same 
shall be recovered," mean any thing but to postpone the 
time of payment : that single and hard construction, which, however 
absurd., if clearly expressed, the party certainly has a right, as in £^ 
vfin V. Elvdn, to call upon the Court to carry into efiect ? In this in- 
stance they mean nothing more than what without those words would 
by operation of Law be considered as expressed, that the legacy was 
not to be paid, unless the money was recovered ; and, if the fund 
should fail, the legacy must fail also. First, this is the most obvious 
meaning. But if the words are by possibility capable of that con- 
struction, the Court will follow that course, that will prevent the 
hardship and inconvenience of a construction, that would make the 
interest of the legatee depend upon the diligence of the trustee, or 
the obstinacy of the mortgagor. That construction would produce 
peculiar hardship in this case : some of these legacies being given 
to married women for their sole and separate use ; others to infants. 
Are their interests to depend upon the negligence and inattention of 
the trustees, or the obstinacy of the mortgagor in not paying the 
money ? Clearly the legatees must have interest from some period 
subsequent to the testator's death. The construction the Court is 
desired to make will not carry into eflfect the general purpose. In 
the beginning of the Will the testator directs the trustees to carry 
on the suits for recovering the money, if not paid in his life. He 
therefore thought, the debt would be paid in his own life. It is im- 
possible to reconcile these clauses with the most remote idea, that 
this debt should not be recovered in his life. Lord Eldon said, he 
would struggle for nny construction rather than one, which would 
disappoint the intention wholly as to the beneficial enjoy- 
ment. 
[• 332] * Mr. Richards and Mr. Hart, for the Defendant, the Re- 

siduary Legatee. — By such phrases as " convenient time," 
&c. the Court supposes the testator to mean what the Court has said 
is a convenient time ; establishing a general rule, as a matter of gen- 
eral convenience, if the intention is not contradicted by it. All the 
casesy that have been cited^ are perfectly consistent with this ; that, 



1807.] WOOD V. P£NOYRE. 332 

where a time of payment is not expressed, but there is only a gen- 
eral reference to convenience, &.c., as the testator has not prescribed 
any particular rule, the Court follows the general rule ; upon the 
same principle of convenience, that limits to the next of kin a legacy 
to the most deserving of the testator's relations (1); though not 
necessarily pointed to. This disposition clearly is not specific, but is 
merely a pecuniary legacy, given out of a particular fund ; 6000/., 
due upon the Irish mortgage. The only rule is the intention. The 
Court cannot struggle to give the interest, and there is no hardship 
in refusing it, if the testator did not intend, that the legatee should 
have it ; and in this Will the intention is clear against it. This par- 
ticular fund is described as being then in a course of litigation. The 
whole fund is given to the trustees, with a direction to prosecute the 
suits ; and those legacies are directed to be paid, when the money 
shall be recovered ; when the trustees shall have the fund in their 
power, and be enabled to deliver it. By giving interest the Court 
must strike out what is expressed, and substitute conjecture. % The 
objection, that the interest of the legatee will depend upon the obsti- 
nacy of the debtor, or the diligence of the trustee, applies 
only to *the prudence of providing such a fund, when a [*333] 
particular time of payment is intended. The testator is 
the proper judge of that ; and the legatee, if paid at the time in- 
tended, has no ground of complaint. The power of a testator to 
prescribe such a time of payment is established by the case of Gas- 
JceU v. Harman (2). In Sitwell v. Bernard (3) the words were 
very large, " with all convenient speed ; " without any limitation. 
It was necessary there, as no time was fixed, to have some rule. 

Feb, 9th. The Master of the Rolls [Sir William Grant]. — 
My first impression upon this case certainly was, that the words 
" when the same shall be recovered," had the effect of postponing 
the time of payment, and consequently the right to interest, until 
the mortgage debt, out of which the legatees were payable, should 
have been actually received and got in. But upon farther consid- 
eration of the cases, applicable to this subject, I am satisfied, these 
words mean, and therefore ought to receive, a different construction. 

Wherever legacies are given out of personal estate, consisting of 
outstanding securities, those legacies cannot be actually paid, until 
the money due upon such securities is actually got in : but by a rule, 
that has been adopted for the sake of general convenience, 
this Court holds the personal estate to be * reduced into [*334] 
possession within a year after the death of the testator. 
Upon that ground interest is payable upon legacies from that time, 
unless some other period is fixed by the Will. Actual payment may 
in many instances be impracticable within that time : yet in legal 
contemplation the right to payment exists., and carries with it the 
right to interest until actual payment. In the cases of Enimstle v. 

(1) Brown v. Higgs, aniey vol. iv. 708 ; v. 405; viii. 561. 
(Q) ^nie, vol. vi. 159; xi. 489. 
(3) Mtf.j vol. vi. 520. 
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MarJchnd and SitweUy. Bernard (1), it was determined, that the 
reference by the testator to the time, at which his personal estate 
should be got in, does not without the most plain and distinct indi- 
cation of his intention affect the legal presumption, that the personal 
estate may be got in within a year from the testator's death. lo 
both those cases all, that the Plaintiff was entitled to, according to 
the strict letter of the Will, was to have an estate for life in such 
lands as should be purchased with the produce of the personal estate, 
when it should be received and got in. It was admitted on all sides 
in both those cases, that there were large portions of the personal 
estate, that could not by any diligence of the executors have been 
possibly reduced into possession within a year from the death of the 
testator ; and yet it was held, that the whole for the purpose of the 
question then before the Court was to be considered as having been 
reduced into possession at the end of the year from the testator's 
death ; so as to entitle the tenant for life to interest upon the whole 
fund ; as if it had been actually realized, and actually capable of be- 
ing laid out in land. 

These cases show, that the actual delay of payment is not neces- 
sary, in order to found theclaim of interest. If the execu- 
[* 335J tors in either of those cases had been * called upon by the 
tenant for life to purchase an estate, in order that he might 
enter into the enjoyment and the receipt of the rents and profits, 
they would have had just the same answer to give, which the execu- 
tors and trustees in this case say they would have given, if they had 
been called upon to pay, before the money due upon the mortgage 
was received ; for they would have said in those cases respectively, it 
was impossible for them to purchase land ; for they could not with 
due diligence have got in the personal estate, with which that land was 
to be purchased. So, the executors in this case say, the legatees 
could not have had their legacies, if a bill had been filed ; as the 
mortgage, out of which they were payable, was not received. But 
it was held, that the possibility of 'purchasing in fact does not deter- 
mine the question, whether, according to the legal presumption the 
purchase might not have been made. So, the possibility in this case 
does not determine, whether by legal presumption the mortgage 
might not have been called in within a year. I cannot without re- 
jecting the authority of those cases hold, that the mortgage, though 
not actually capable of being cfilled in, is not to be considered as 
having been got in within the year. Constructive receipt is held 
equivalent to actual receipt for the purpose of the right to interest. 
There is no doubt, a testator may exclude the rule of the Court, by 
plainly indicating an intention inconsistent with it ; and in GaskeU 
V. Harman (2) and Elivin v. Elmn (3) it did seem to me, that the 
anxiously marked intention would have been completely disappoint- 
ed, if in one of those cases I had taken the personal estate to have 

(1) j^file, vol. vi. 520. ~ 

(2) ^nky vol vi. 159; xi. 489. 

(3) wWe, vol. viii. 547. 
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been received or ascertained^ or, in the other, if I had held the real 
estate to have been sold, at any other period, than that, at 
which those *" events respectively took place in fact. But [^'SSG] 
in EnttDtstle v. Markland and SitweU v. Bernard the Court 
seems to have decided, that such words as " when received, when 
got in, when recovered, when laid out;^' do not so clearly mark the 
intention as to preclude the application of the legal presumption ; 
and I have found a case in Ambler, which, though it is not fully 
stated there, yet by the Register's Book establishes the same princi- 
ple. That case is Hamhling v. Lyster (1). 

From the Register's book I find, that the executors in their an- 
swer stated, that they had laid a case before Mr. Wilbraham upon 
two questions: 1st, whether the receipt of the money, due upon the 
mortgage, by the testatrix herself, was an ademption of the legacies 
given out of it : 2dly, supposing those legacies not adeemed, whether 
the legatees had a lien upon the new securities, in which the money 
received upon the mortgage, had been laid out. Mr. Wilbraham's 
opinion was, that there was no ademption ; but likewise, that the 
legatees had no right to follow the money laid out in the new secu,- 
rities. That was a material point ; as it appeared, the estate was 
not sufficient for all the legacies. One question therefore was, 
whether those legatees were to abate with the general legatees ; or 
were to be paid by preference out of the securities, upon which the 
money, that had been received by the testator, had been laid out. , 
The Master of the Rolls agreed with Mr. Wilbraham upon the first 
point ; but differed from him upon the second ; for the Decree says, 
that so much of the money, so compounded for, and received and 
placed out again, by the testatrix, is still to be considered as a fund for 
the satisfaction of the Plaintiff's legacies ; and, as the money, due upon 
two bonds (specified), was the readiest for the* Plaintiff's 
* satisfaction, that money was directed to be called in [*337] 
forthwith ; and payment was decreed with interest from 
the end of one year after the testator's death, and costs were given, 
out of the money so received ; and if the said money should not be 
got in, or should not be sufficient for the Plaintiff's satisfaction, lib- 
erty was given to apply. 

In consequence of Mr. Wilbraham's opinion, an apportionment 
bad been made of the whole estate ; and 32/. had been apportioned 
to the Plaintiff for his legacy of 100/. He refused to accept that; 
and was held entitled to satisfaction out of the specific security. 
Then, as the new securities were held to be substituted for the for- 
mer, it is clear, all the words of the Will must have been as applica- 
ble to the one as to the other ; and the legatee could have no claim 
upon the one set of securities except in the same mode as he had a 
claim upon the other ; that is, to be paid out of the securities, when 
the money due upon them should be received ; and the Decree ac- 
cordingly follows the words of the Will " when received." But that • 

(l)Amb. 401. 
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does not prevent interest running from the death, several years be- 
fore it was received. 

So, the opinion of the Court is, that the words ^' when received " 
did not suspend or postpone the right to interest. 

Therefore upon these authorities the legatees in this case are 
entitled to interest at the rate of 4 per cent, from the death of the 
testator. 

See, anttj the notes to Htdcheon v. ManningUm, 1 V. 866. And, as to the 
authority of Hatnbling v. LusUr, which was mentioned in the principal case, see 
Barker v. Rayner^ 9 Mad. 217, and the notes to Coleman v. Coleman^ 2 V. 639. 
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[Rolls.— 1807, Feb. 16.] 

Land, under a devise in trust to be sold, not considered as real estate : the tmt 
not being executed ; but no act done, showing an intention to alter the charac- 
ter, impressed by the uses of the Will (a). 

An objection to the title of the heir upon tnat point prevailed. 

The Bill prayed the specific performance of an agreement by the 
Defendant for a purchase. An objection being taken to the title, 
the usual Decree was made for a reference to the Master, to see, 
whether the Plaintiff could make a good title. 

The circumstances, under which the objection was taken to the 
title, were these. John Garland, being seised in fee, by his Will, 
dated the 25th of January, 1769, devised the premises to trustees 
and their heirs upon trust, that they, or the survivor, &c. should sell 
and dispose of the premises ; and the moneys arising by such sale 
to be divided equally amongst his three daughters, Elizabeth, Ann, 
and Mary, share and share alike ; and also in like manner to divide 
the rents and profits amongst his said daughters after his decease, 
until such sale could be made ; and in case any of them should hap- 
pen to die, before they, should receive their respective shares, the 
share of her or them so dying to go to the survivors or survivor. 
The testator died soon after the date of his Will. 

The Master's Report stated, that Elizabeth, Ann, and Mary, Gar- 
land, the three daughters of John Garland, entered upon and occu- 
pied the property devised to them, of which they were absolute 
owners in fee ; and that Mary died without issue in 1772, at the age 
of twenty-three ; that no steps were taken by the testator's daughters, 
or by the trustees, to sell the estate ; nor was any requisition made 

(a) As to the doctrine of Equitable Conversion, see ante, note (a) fVhddak v. 
Partridge, 5 V. 397 ; note (a) Rashleigh v. Master, 1 V. 201 ; notes (o) and (6) md- 
ito-v.2>eniM, 2V. 170. 

VOL. XIII. *15 
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to the trustees by the daughters, or any of them, for that purpose. 
The Master therefore stated his opinion, that the daughters 
*must be considered as having elected to take the estate, [*339] 
devised to them as land ; and the interest of Mary having 
descended to her surviving sisters, both of whom died without 
issue, and without making any Will, on which their interest des- 
cended to the Plaintiff as their heir at law, a good title could be 
made. 

Mr. Hart, for the Plaintiff. — ^Mr. Richards and Mr. Wooddeson, 
for the Defendant. 

The Master of the Rolls [Sir William Grant] observed, that 
the opinion of Lord Rosslyn, that property was to be taken, as it 
happened to be at the death of the party, from whom the represen- 
tatives claimed, had been much doubted by Lord Eldon ; who held, 
that without some Act it must be considered as being in the state, 
in which it ought to be ; that Lord Rosslyn's rule was new ; and 
not according to prior cases ; and in this case the time, only two 
years, was too short to presume an election. 

The Exception was allowed ; and the Bill was dismissed without 
costs (1). 

SxE, anU^ the note to RaMfigh v. MasUr^ 1 V. 201. 
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[Rorxs.— 1807, Feb. 16, 17.] 

Settlement of personal estate upon a second marriage upon trust to pay to such 
persons, &c. as the Settler shall by Deed or Will appoint :^ and, in default 
thereof, to his issue. Construction upon the whole, that it was to operate, un- 
less a subsequent instrument should be executed. A prior Will therefore re- 
voked. 

The word <^ issue," unconfined by any indication of intention, inclu'desall descend- 
ants. Intention necessary to restrain it to children (a). Grand-children there- 
fore entitled with children per eapUa, 

By indentures, dated the 5th of February, 1798, in consideration 
of an intended marriage between Hugh Worthington and Jane 
Reeves, Hugh Worthington assigned to John Norbury and Richard 
Smith, all his household and other goods, chattels, and effects what- 
soever, and all and singular his bills, bonds, specialties, and other 
debts, whatsoever, and all other his personal estates, to hold to them, 
their executors, administrators, and assigns, upon trust to permit 

(1) See an/f, Walhar v. Dennt, vol. ii. 170 ; WhddaU v. Partridge, v. 388; viii. 

^ ; Thomian v. HawUy, x. 129; Biddulph v. Biddvlph, zii. 160 ; and the note, 
i.204. 

(a) Who are entitled under the description of " issue.'' See ante, note (a) Dav- 
enuoH v. Hanhwry, 3 V. 357; note (a) Hwnepocl v. Watmm, 3 V. 883 ; note (a) 
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him, Hugh Worthington, to hold and eojoy the same daring the 
term of his natural life ; and from and immediately after his decease, 
to raise, collect, and receive, by sale of said goods, chattels, and per- 
sonal estate and effects, or any part thereof, or by or out of the mon- 
eys out at interest, the sum of 100/. and pay the same, with all in- 
terest to grow due from the time of his death, to Jane Reeves ; to 
be in full of her dower or thirds at Common Law, which she might 
claim out of the real or personal estate of Hugh Worthington ; and 
upon farther trust to pay and apply the said personal estate and efiects 
to such person or persons, and in such manner and form, as Hugh 
Worthington by his act or deed, or last Will and Testament in writ- 
ing duly executed, shall give, bequeath; or appoint, the same ; and 
in default thereof, then upon farther trust to pay, apply, and dispose 
of, the same, unto, and equally amongst the lawful issue of Hugh 
Worthington ; and in default thereof to pay, apply, and dispose of, 
and distribute, the same among the next of kin of Worthing- 
ton. 
[*'341] * There was no issue of the marriage. Hugh Worth- 
ington died in March 1800: not having made any ap- 
pointment by Deed or Will pursuant to his power; but having 
made a Will, previous to the dat^ of the settlement : the Will being 
dated the 7th of March, 1796 ; by which the testator, after some 
pecuniary legacies, gave the remainder of his estate and effects, in 
five parts : one fifth to Mary Richardson ; another fifth to Ann Nor- 
bury ; another to Esther Leigh ; another to William Worthington, 
the younger ; and the remaining fifth to his executors, in trust for 
Martha Bailey and her children ; and appointed George Leigh and 
William Worthington, the younger, his executors. Hugh Worth- 
ington at his death left his wife Jane, and five children, by a former 
wife, surviving him ; William Worthington, the elder, Mary Rich- 
ardson, Ann Norbury, Martha Bailey, and Esther Leigh. 

The Bill was filed by George Leigh, one of the executors, named 
. in the Will of Hugh Worthington, and Esther, the wife of George 
Leigh, and one of the five children of the testator Worthington by 
his first marriage ; claiming one fifth of the property belonging to 
the testator at the date of the setdement ; insisting, that according 
to the true construction of the settlement, the personal estate, in- 
cluded in it, in the events, which have happened, belongs to his 
children, who were living at his death ; and that the Will was re- 
voked by the settlement ; and no part of the testator's property 
passed by his Will, except such as might be acquired subsequent to 
the date of the settlement. The Bill therefore prayed an account 
and distribution of the personal estate, belonging to Hugh Worth- 
ington at the date of the settlement. 
[* 342] * The children, whose interest it was to claim under 
the Will, by their answers submitted, that the Will was 
not revoked by the settlement. Another question arose upon the 
answers of grand-children, claiming under the settlement, as issue. 
Mr. Richards and Mr. Benyon, for the Plaintiffs. — ^Mr. HoUisI, 
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Mr. Fonblanqney and Mr. Wetherell, for the Defendants. — It was 
admitted, that the Will was not revoked to every purpose ; as it 
would operate, if not as an appointment under the settlement, upon 
property afterwards acquired. 

In support of the claim of grand-children under the description 
" Issue,'' Freeman v. Parsley (1) was cited. 

Feb. nth. The Master op thb Rolls [Sir William Grant]. — 
When the occasion and purpose of this Deed are considered, there 
can be very little doubt of the construction. The Deed was in- 
tended to operate as a complete disposition of all the property com- 
prised in it, subject only to' a power in the settler to vary that dis- 
position by any Deed or Will, that he might afterwards think proper 
to make. He had children by a former marriage. He had made a 
Will, giving the whole of his personal property, subject to some leg- 
acies, among the children .of that marriage, or their chil- 
dren. ^ He was about to enter into a second marriage, f* 343] 
That Will, of course, if it remained to operate, would ex- 
clude any issue by the second marriage. 

By this deed Hugh Worthington assigns to trustees, by a very 
large description, various items of personal estate ; including, I sup- 
pose, all the personal estate he possessed, or might during the joint 
lives of himself and his intended wife acquire. He then proceeds 
to declare the trusts. The primary trust is to raise the sum of 100/. 
for his wife in the event of her surviving him. The other trusts., ex- 
cluding for a moment the reference to any Deed or Will, are to di- 
vide equally the whole property among his children ; and, in default 
of issue, for his next of kin. Except therefore by the effect of the 
reference to a Will, there is no part of this property, upon which a 
Will could have operated ; for the disposition was complete without 
any reference to a Will. But, not meaning, that any of his issue 
should take absolutely, independent of him, he interposes a trust for 
such persons, and in such manner, as he, by Deed or Will, shall ap- 
point. The object of that trust was only to preserve to himself a 
power over this property : not to preserve this property in the situ- 
ation, in which it stood at that moment. He meant to say, << my 
property shall be governed by this Deed, unless I think fit to dispose 
of it in some other way." He did not mean, that it should be reg- 
ulated by something, that had been done antecedently. That would 
be inconsistent with his object, to place the issue of both marriages 
precisely upon an equal footing. The children of the first marriage 
had no definite interest ; for he might revoke his Will. He meant 
to put the children of the second marriage upon a footing with 
them : but his purpose was not to give the latter class of 
* children any absolute property, more than to the others. [*'344] 
That object cannot be attained ; unless this Deed is consid- 

(1) ^U, voL iii. 431 ; DavenpoH v. Hanbwyt 257, and the note, 960 ; iSOfey v 
Pernfy vii. 533. 
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dred as a disposition, to operate, if a subsequent disposition is not 
made. With that view, the trust is for such persons, and in such 
manner, as by Deed or Will he shall appoint. It was quite inconsist- 
ent with that to preserve a subsisting Will for any purpose whatso- 
ever ; for then this Deed would not operate, unless some subsequent 
act had been done to make it operate : but his intention was, that it 
should operate, unless some subsequent act should be done to pre- 
vent its operation. No act was done. The construction would be 
extraordinary, that this provision for the issue of the second mar- 
riage was subject to an antecedent instrument, by which that issue 
was to be excluded. By the construction of the Defendants, if 
there had been issue of the second marriage, that issue would be to- 
tally destitute of a provision ; and the event, that there is not issue 
of that marriage, cannot make a difference. 

As to the other question, it is clearly settled, that the word 
<< Issue," unconfined by any indication o( intention, includes all des- 
cendants. Intention is required for the purpose of limiting the 
sense of that word, restraining it to children only. 

Declare, that the property is divisible among all the children, in- 
cluding grand-children ; ^nd a necessary consequence is, that the 
division must be per capita, 

That the conatruction of the word "issue," when used in a will, is not inflexi- 
ble, but may be varied, so as to give effect to the intention of the testator, in the 
particular instance which happens to be under consideration, see, atUey notes 1 and 
2 to Hockley v. Mawbey, 1 V. 143. And, in what cases children take per stirpes, 
and when per capUoj see note 3 to Davenport v. Haanbwry, 3 V. 257. 
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Stock, taken by the heir as real estate under a trust to lay it out in land, not ex- 
ecuted, considered as personal estate in him under circumstances, showing his 
conception and intention to treftt and dispose of it as personal property (o> 

By indentures of settlement, dated the 8th of August, 1765, pre- 
vious to the marriage of George Thornton and Frances Wildash, 
reciting the intended marriage, and that for making a jointure, and 
for making provision for the issue of the marriage, Thomas Thornton, 
the father of George, had agreed to transfer the sum of 10,000/. 
Bank Annuities, at 4 per cent, to trustees, upon the trusts after men- 
tioned, and that he had transferred dtcit was declared, that the said 
sum of 10,000/. 4 percent. Bank Annuities were so transferred upon 

(a) The inquiry in the present case seems to turn on facts. 

As to the doctrine of Louitable Conversion, see anU, note (a) Mliddale v. Par- 

UettMt, • V. 170.* 
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trust, after the marriage, that the trustees, or the survivor, his exec- 
utors or administrators, or such others, on whom the trusts thereby 
created should or might devolve or come by virtue of these presents, 
should with all convenient speed after request to them for that pur- 
pose made by the said George Thornton, and Frances, his intended 
wife, or the survivor of them, or the executors or administrators of 
such survivor, sell, assign, and transfer, the said sum of 10,000/. 
Bank Annuities, at and for such reasonable price and prices as 
could be had for the same ; and should, (with the consent and ap- 
probation of the said Geoige Thornton and Frances, his intended 
wife, or the survivor of them, or the executors or administrators of 
such survivor) lay out and dispose of the money arising by the sale 
of the said Bank Annuities in the purchase of manors, freehold mes- 
suages, lands, tenements, and hereditaments, of an qstate in fee-sim- 
ple in the county of Kent, or elsewhere, within sixty miles of Lon- 
don ; and convey the same to the use of George Thornton for life, 
without impeachment of waste ; remainder to trustees to 
preserve contingent * remainders ; remainder to Frances [* 346] 
Wildash for life, for her jointure, in bar of dower: re- 
mainder to the use of every or such one or more of the children of 
the said George Thornton, on the body of the said Frances Wildash 
lawfully to be begotten, for such estates, and in such proportions, as 
they should jointly by deed or writing, &c. appoint ; and for want 
of, and until appointment, and after the determination of the estates 
to be appointed, and as to such parts, whereof no appointment should 
be made, to the use of all and every the child and children as well 
daughters as sons, to be equally divided between, or among them, if 
more than one, share and share alike, as tenants in common in tail 
general, with cross-remainders ; and in default of issue, to the use of 
George Thornton, bis heirs and assigns for ever. 

It was farther declared, that until such purchase of manors, &c. 
to be settled as aforesaid, it should be lawful for the said trustees, 
and the survivor of them, and such others, on whom the trusts there- 
by created might devolve, from time to time, with the consent and 
approbation of the said George Thornton and Frances, his intended 
wife, or the survivor, in writing, testified, as therein mentioned, and 
after their deceases, at the trustees' own discretion, to sell or dispose 
of, or receive in, the said 10,000/. Bank Annuities, or any part or 
parts thereof ; and to place out the money, arising by such sale or 
sales, or received in, as aforesaid^ upon real or Government Securi- 
ties, subject to the trusts before mentioned ; and, that the dividends, 
interest, and proceeds, of the said sum of 10,000/. Bank Annuities, 
and other Securities, in which the money arising by sale thereof 
should be invested, should in the mean time, until suqh purchase or 
purchases of manors, &.c. should be made, and settled, as aforesaid, 
go and be paid to, and received by, the person or persons, 
to * whom the rents, issues, and profits, of the manors, [* 347] 
&.C. so to be purchased, as aforesaid, would go, and for the 
time being belong and appertain, in case such purchase or settlement 
were made, as aforesaid. 
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The marriage took place. George Thornton by his Will, dated 
the 5th of July, 1766, duly executed, to pass real estate, among 
other things, and without taking notice of the settlement, gave and 
devised all and every his messuages, lands, tenements, hereditaments, 
and real estate, whatsoever and wheresoever, with the appurtenan- 
ces, unto and to the use of his son George Thornton, and all and 
every other the son and sons of his body lawfully begotten, or to 
be begotten, to be equally divided between them, (if more than one), 
share and share alike, as. tenants in common, and not as joint ten- 
ants, and the several and respective heirs of, the bodies of all and 
every such son and sons lawfully issuing; and in case one or more of 
such sons should happen to die without issue, then as to the share 
of him or them, so dying without issue, unto, or tp the use of, the 
survivor or survivors of them, to be equally divided as aforesaid, and 
their several and respective heirs; and if all such sons but one 
should die without issue, or, if there should be but one such son, then 
unto and to the use of such surviving and only son, and the heirs of 
his body ; and, for default of such issue, unto and to the use of all and 
. every his daughters, as therein expressed, and, for de&ult of such 
issue, to his uncle John Thornton, his heirs and assigns for ever. 

He gave the residue of his personal estate as to two-third parts to 
his son George Thornton, and all and 'every other his son and sons, 
which should be living at his death, or born in due time afterwards, 
equally between them, share and share alike at the age of twenty- 
one ; with benefit of survivorship ; and in case all of 
[* 348] them * should die under that age, then to and among his 
daughters; and, as to the remaining third, among his 
daughters ; and, if there should be no daughters, or all should die, be- 
fore their shares should be payable, then to his sons; and, in case all 
his sons should die under the age of twenty-one, and his daughters 
under that age, or unmarried, then he bequeathed 5000/. part of the 
said residuum, to his cousin Thomas Da!wson, and the remainder of 
the said residuum he gave to his uncle John Thornton, his executors 
and administrators. 

In April, 1767, George Thornton died ; leaving his wife and two 
children, George and Isaac-Thomas, surviving him ; of whom the lat- 
ter died in December 1767 ; and the former, in 1769, both unmar- 
ried, and infants. John Thornton, great-uncle of George Thornton, 
the younger, was heir at law to him and his father. 

By indentures of settlement, dated the 29th of December, 1786, 
previous to the marriage of Catherine Triquet, third daughter of 
John Thornton, reciting, that John Thornton had agreed to advance 
the sum of 930/. for her immediate portion ; and that at his death he . 
would give and bequeath to her, or she should have or become enti- 
tled to, such farther sum of money, share and proportion of, in and 
to, his real and personal estate as with the said 930/. should be equal 
to the share or proportion of his eldest son Thomas Thornton, or of 
his younger son John Thornton, or of his daughters Elizabeth and 
Jane Thornton, or any of them, in and to such real and perronal 
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estates, of which he then was, or might die seised and possessed, ex- 
cept as after mentioned ; and that the said 930/. bad been laid out m 
the purchase of 1000/. Bank Annuities, it was declared that the said 
1000/. Bank Annuities was vested in the names of Thomas Thorn* 
ton and James Hanson, and that they should stand possessed of the 
same, upon certain trusts, for Stephen Peter Triquet and 
Catherine Triquet, and their issue; and John Thornton ['*^349] 
covenanted that he would, by his last Will and Testament 
give, devise, and bequeath, to Catherine Triquet, or otherwise at his 
death, she, or Stephen Peter Triquet in her right, should have or be- 
come entitled unto such farther part, share, or proportion, of, in, to, or 
oat of, all and every the real and personal estates, whereof John 
Thornton should die seised or possessed, as with the said 930/., 
should be equal to the part, share, or proportion, of his eldest son 
Thomas Thornton, or of his youngest son John Thornton, or of his 
daughters Elizabeth and Jane Thornton, or any one of them, both in 
possession and reversion, of and in such real or personal estates, 
whereof the said John Thornton then was, or should or might die, 
seised or possessed, (except his freehold messuages or tenements, sit- 
uated in Norton Falgate and Fore Street, London, and in Brentford, 
which he designed for the sole and exclusive benefit of his sons 
Thomas and John Thornton, or one of them) ; it being his true in- 
tent, that Catherine Triquet, or Stephen Peter Triquet in her right, 
should have or be entitled to such portion or fortune as should be 
fully equal to the portion or fortune, both in possession and rever- 
sion, of any of them, the said Thomas Thornton and John Thornton, 
his sons, or of his daughters Elizabeth and Jane Thornton, respec- 
tively (^except as aforesaid) ; and it was declared, and Stephen Peter 
Triquet covenanted, that all such portion or fortune, whether real or 
personal in possession, reversion, remainder, or expectancy, or other- 
wise, which Catherine Triquet, or Stephen Peter Triquet in her 
right, should have, or become entitled to, under the covenant of 
John Thornton, should be conveyed, transferred, assigned, and set- 
tled, upon such trusts,*" for such intents and purposes, and 
subject to such powers and provisoes, as were therein be- [* 350] 
fore declared concerning the said Bank Annuities, therein 
before settled, as should be then existing, and capable of taking 
effect, or as near thereto as might be. 

The marriage took place ; and Stephen Peter Triquet died ; leav- 
ing his widow, and Catherine Triquet, and Stephen Peter Triquet, 
his only children, surviving. 

By another settlement, dated the 29th of February, 1788, pre- 
vious to the marriage of Thomas Morrell and Jaoe, the fifth daugh- 
ter of John Thornton, he entered into a similar covenant in favor of 
that daughter. 

John Thornton by his Will, dated the 13th of May, 1776, gave 
and devised all his freehold estates in Kent and Middlesex to his 
eldest son Thomas Thornton, his heirs and assigns forever ; and he 
also gave to his son Thomas all his estate and interest in a freehold 
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messuage at Brentford ; and after a provision for his wife, and several 
legacies, he gave to his son Thomas the sum of 1000/. ; and as to all 
the rest and residue of his personal estate and effects of what nature, 
or kind soever, either in possession or reversion, the testator gave and 
bequeathed the same unto, and to be equally divided between his 
children. 

John Thornton died in 1789. In the suit (1) instituted by his son 
Thomas Thornton, claiming the trust fund under the settlement of 
1765, as heir at law of John Thornton, against the trustees of the 
stock and Leonard Bartholomew, a decree was pronounced 
[*351] at the Rolls ; declaring, that the stock was in the * nature 
of real estate ; and decreeing, that, as such, it should be 
transferred to the Plaintiff in that cause, Thomas Thornton. The 
stock was transferred accordingly. 

This Bill was filed by Catherine Triquet, widow, and her two in- 
fant children, and by Thomas and Jane Morrell, and their infant 
children, and the trustees with Thomas Thornton in their marriage 
settlements, against Thomas Thornton, and the surviving younger 
children of John Thornton, the testator : praying, that the Defend- 
ant Thomas Thornton may be declared a trustee as to one third of 
the Bank Stock and other funds for the purpose of the settlement 
of 4 786 ; and as to another third for the purposes of the settlement 
of 1738; and may be decreed to transfer accordingly ; the Plain- 
tiffs claiming under the covenants of the testator John Thornton in 
those settlements ; he , not having by his Will, or otherwise,, made 
the portion or shai:e of the Plaintiffs Catherine Triquet and Jane 
Morrell in his estate equal to the Defendant Thomas Thornton's 
portion : insisting, that the Bank Stock and Bank Annuities, acquired 
in lieu of the 10,000Z. B&nk Annuities, descended in the nature of 
real estate upon Thomas Thornton, as heir at law of the testator 
John Thornton, and were specifically bound by the covenants of 
John Thornton. 

The Defendant Thomas Thornton by his Answer insisted, that 
the 10,000/. Bank Annuities were not specifically bound by the cov- 
enants of John Thornton in the settlement ; and that, John Thorn- 
ton not having made any disposition thereof, as such by his Will, 
or otherwise, upon his death, they descended upon, and became 
vested in the Defendant, as his heir at law, subject to the life inter- 
est of Frances Bartholomew ; and he insisted upon his title under 

the decree to the whole absolutely, 
f* 352] * The Defendants Martha, Elizabeth, and John, Thorn- 
ton insisted, that the said sum of 10,000/. Bank Annui- 
ties, was by the testator John Thornton treated in every respect as 
personal estate ; and that by so treating it he made it personal es- 
tate ; and that the same, or the funds, acquired in lieu thereof, 
passed by the residuary bequest ; especially as the testator had not 
at the time of making his Will, or at his death, any estate or prop- 

(1) Thornton v. Hduiey, ante^ vol. x. 139. 
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erty in reversion, except the said 10,000/. Bank Annuities, expect- 
ant upon the death of Frances Bartholomew. 

By an Order, pronounced at the Rolls in 1805, an inquiry was 
directed, wh&t real estates the testator John Thornton was seised of 
at the dates of his Will and the settlements of 1786 and 1788 ; and 
whether at the date of his Will he had any reversionary interest in 
any personal estate ; and whether he did any other act, in which 
he treated the property as real or personal estate. 

The Master's Report stated some small premises, of which the 
testator was seised at the dates of his Will and the settlements. 
The Report also stated, that in 1765 one moiety of 7000/. Navy 4 
per cent. Annuities, part of the 10,000/. Bank Annuities, comprised 
in the settlement of 1765, was paid off by Government at par : so 
that at that time the trustees Samuel Denne and John Thornton 
bad 3500/. in cash, which they received on that account, which 
sum, together with 42/. 18^ 9d. the money of George Thornton, was 
in 1766 and 1767 laid out in the purchase of 3500/. Bank 4 per cent. 
Annuities, of 1763, making the whole in the names of the trustees in 
that fund 6500/., and in Navy 4 per cent. Annuities 3500/. In 1768 
the 3500/. the other moiety of the aforesaid Navy 4 per cent. An- 
nuities, was received at par by the trustees ; and 1625/., 
* being one fourth of the 6500/., 4 per cent. Bank Annui- [*353] 
ties, was likewise received at par ; producing together 
5125/.; of which the trustees laid out 5045/. 5«. in 3100/. Bank 
Stock ; leaving a balance in their hands of 79/. Ids. : so that at 
that time the trust funds consisted of 4875/., 4 per cent. Bank An- 
nuities of 1763: 3100/. Bank Stock; and 79/. 155. cash. Previ- 
ously to October 1768 the 4875/., 4 per cent. Bank Annuities were 
paid at par ; and upon the 21st of October in that year the trustee^ 
invested 3220/. in 2000/. Bank Stpck ; and in 1769 they invested 
upon the 17th of January 1617/. 10^. in 1000/. Bank Stock; and 
upon the 20th, 168/. in 100/. Bank Stock ; which said sums, with 
the expenses, made 5005/. 18^. being 51/. 3«. more than the trus- 
tees received from the said trust funds ; which sum John Thornton ad- 
vanced out of his own money. At the foot of the account, signed by 
Frances Thornton, Samuel Denne, and John Thornton, was a mem- 
orandum, that there remained 6200/. Bank Stock in the names of 
the trustees, and there was due to John Thornton 51/. 3«. by him 
laid out more than was in the trustees' hands, in order to make an 
even sum : he being entitled to the whole 6200/. Stock, upon the 
death of Mrs. Thornton, a residuary legatee of George Thornton. 

The Master also found, that by indenture, dated the 4th of 
October, 1769, reciting, that Samuel Denne and John Thornton, 
by the consent of Frances Thornton, had invested 4876/. with 
79/. I5s, the trust money remaining in their hands, and 51/. Ss. 
advanced by John Thornton, and which he was desirous should 
continue upon the trusts of the settlement of 1765, as to the 
10,000/. Bank Annuities, he John Thornton having become entitled 
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to the said trust moneys upon the decease of Frances Thornton, making 
together 5005/. Ids. in the purchase of 3100/. Bank Stock, it 
[*354] * was declared, that the trustees should stand possessed, as 
well of the said 3100/. Bank Stock, as also of 3100/. Bank 
Stock, therein also mentioned, upon the trusts of the said settlement 
of 1765 ; and that Denne and John Thornton did not claim any 
right or interest in the said 6200/. Bank Stock for their own use ; 
but only upon the trusts declared concerning the 10,000/. Stock un- 
der the settlement of 1765. 

The report also stated, that the testator John Thornton had not at 
the -time of making his Will any reversionary interest in any personal 
estate, except the reversionary interest in the said 10,000/. Bank 
Annuities. 

The Master found, that the testator John Thornton did the several 
acts, before set forth ; in which in the Master's opinion, he treated 
the said 6200/. Bank Stock as personal ^tate. 

Mr. Thomson and Mr. Roupell for the Plaintiffs. — This fund of 
Stock is to be considered as real estate, according to the construc- 
tion, already made by the Decree in the former cause (1) ; a direct 
decision of the point. The Will of John Thornton does not advert 
to it : but it was taken as never having lost its original character. 
The acts of John Thornton, stated by the Report, are acts, as a co- 
trustee with Denne : not acts done by Thornton, individually, as 
owner of the fund ; and are such acts, merely consequential upon 
the act of Government, as trustees, not having any interest in the 
fund, would be bound to do : viz. when the funds were 
[*355J paid off by Government, a re-investment of the property 
upon the trusts of the settlement : the trustees not making 
any claim upon the stock for their own benefit. No act was done, 
that marks the intention of Thornton to consider this fund as per- 
sonal estate. After the change and increase of the fund by John 
Thornton he executed an instrument, declaring, that he held it upon 
the trusts of the indenture of 1765 : the instrument, which the De- 
cree in the other cause considers as impressing upon it the character 
of land. The word " reversion " thrown into the residuary disposi- 
tion in the Will, among other words of form, as usual, without any 
specific view, cannot have the effect of altering the nature of the 
property. It is therefore still real estate, and bound by the coven- 
ant. 

Mr. Alexander and Mr. Courteney^ for the Defendant Thomas 
Thornton, also contended, that the fund must be considered as real 
estate ; admitting the claim of the Plaintiffs. 

Mr. Richards and Mr. Trower, for the other Defendants, the 
younger children of John Thornton. — Admitting that John Thorn- 
ton took this fund originally as real estate, it was personal estate at 
the time of his death ; having been converted by his acts. In 1769 
he could not mean to make real estate the small sum, which he added 

(1) Thornton v. Hawlof, aniti, vol. x. 139. 
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for the purpose of making even money. He describes himself as 
residuary legatee: an apt description; if he considered the. fund 
as money : inconsistent, with reference to land. A meaning is to be 
attributed to every word in his Will; if possible. If this fund is 
considered personal, he had at that time a reversionary in- 
terest, to answer the * word " reversion." Upon the other [*356] 
construction he had no reversionary interest in personal 
estate of any kind. That term; as applied to personal estate, 
is singular ; though generally thrown into a conveyance of real es- 
tate. That word must be struck out, unless it is referred to this 
property. 

Mr. Thomson^ in reply. — ^There would be a considerable strain in 
giving this effect to the word '^ reversion," merely as it is npt properly 
applicable to personal property. Such a term in a Will, containing 
a variety of general expressions, for the purpose of qomprehending 
all the property, cannot have any weight. 

Feb. I9th. The Masteb of the Rolls [Sir William Grant]. — 
It is admitted on all sides, that the decision of the case of Thornton 
V. Uawley (1) does not in any degree affect the question, that has 
arisen between the parties now before the Court. All, that I decided 
in that case, was, that the character of land was impressed upon the 
stock by the original settlement. There was no question, whether 
John Thornton had done any acts, or not, determining his election 
to take it as money. The only question was, whether the Defend- 
ant Bartholomew (2), as administrator of the two sons, was entitled 
to take it as money ; as having never been converted into 
land. It is admitted, that it was * competent to John [^'SST] 
Thornton to take it either as money or land ; and it seems 
to me, that he considered, and uniformly treated, it as money, to 
which he was entitled. 

Upon the Memorandum of 1769 two observations arise. First, 
he states himself as being entitled, not to land, to be purchased with 
the stock, but to the whole sum of 6200/. ; stating himself to be so 
entitled as residuary legatee of George Thornton. Referring to the 
Will of George Thornton we find, that John Thornton was in strict- 
ness of language his residuary legatee, but was not in any sense 
his residuary devisee ; for the real estate is given by a general des- 
cription of all the testator's messuages, lands, tenements, and heredit- 
aments, to his sons and their issue, with benefit of survivorship ; 
and John Thornton takes the ultimate remainder in the whole ; not 
in any residue, left after a disposition of a part only of the real 
estate. But he takes the residue of the personal estate ; for the Will 
of George Thornton disposes of the residue of his personal estate 
among his sons and daughters ; and in case of the death of his sons 

(1) Ante, vol x. 129. 

(2) Ib that cause no claim was made under the residuary disposition by the Will 
of George Thornton in the event of the death of his children under age to John 
Thornton. 

VOL. XIII. 16 
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under the age of twenty-one, and of his daughters under that age, 
and unmarried, gives 5000/., part of the said residuum, to his cousin 
Thomas Dawson, and the remainder of the said residuum to his 
uncle John Thornton, his executors and administrators. John 
Thornton is therefore his personal residuary legatee ; and though 
the Court held (1), that, as this fund was in George Thornton as 
land, therefore it passed as land from him to John Thornton, yet, 
when we are examining John Thornton's own conception of the sub- 
ject, the circumstance, that he states himself to take it as 
[* 358] residuary legatee, is material. He did not * conceive, that 
this fund had yet received the character of land. It was 
still considered by him as being, what in fact it was, Stock ; and he 
conceived himself to be entitled to it as Stock under the residuary 
bequest in his favor. 

In the same month, October 1769, a declaration of trust was ex- 
ecuted ; upon which some stress was laid : declaring, that John 
Thornton and his co-trustee should stand possessed of the Stock, 
invested by them, upon the trusts of the settlement of 1765 ; which 
is represented as equivalent to a declaration, that it was to be con- 
sidered as land. That declaration has no such effect. They could 
not make any other declaration as to the Stock, than that it was 
purchased upon the trusts of the original settlement : but non constat^ 
how John Thornton chose to have it, when laid out ; whether he 
chose to have it as land or money. That declaration by the trus- 
tees, that the Stock is not their own, but is held upon the trusts, 
mentioned in the settlement as to the 10,000/. Stock, goes no way 
to determine that question. It is no more than a declaration, that 
the Stock is, not their own, but merely trust Slock ; and that, being 
so, they could refer to nothing, as directing the trustees, except the 
settlement of 1765. 

The next consideration is as to the Will of John Thornton, in 
1776 ; by which, after devising his real estate, and giving some lega- 
cies, he gives all the rest and residue of his personal estate and 
effects of what nature or kind soever << either in possession or 
reversion f'^ to his children. An inquiry having been directed, 
whether the testator had ai\y personal property in reversion, except 
this Stock, it appears, that he had none. This is undoubtedly a 
circumstance ; showing, that he conceived himself to have 
[* 359] * some personal property, to which these words would ap- 
ply. The term " reversion " is not very usually introduced 
in bequests of personal property. If this fund was considered by 
him as personal property, it undoubtedly was property, to which he 
was entitled in reversion ; as there was a previous interest for life 
subsisting ; and the circumstance, that he had no other property, to 
which these words can apply, raises the argument in favor of the 
children with reference to his own conception, that he had personal 
property in reversion. 

(1) Thornton v. HawUy^ antty vol. x. 129. 



1807.] OREENAWikT V. ADAMS. 350 

Here it seems to be left ; for the instrument of 1776 is at most 
ambiguous ; speaking of real or personal estate in possession or re- 
version. If any argument whatsoever can be drawn from that, it is 
rather an argument of the same kind with that, which is built upon 
the Will ; for the words are almost of course as to real estate : but 
some motive should appear for introducing them as to personal es- 
tate ; to which in that instrument they equally apply. At most that 
leaves the question as to the intention precisely where it was ; and 
the preceding facts show, that John Thornton conceived this fund 
was personal estate, and meant to treat it as such ; and then un- 
doubtedly it was competent to him to dispose of it in that manner. 
From the beginning of the cause I was convinced, privately, that he 
had not the least idea, that this property was land : my only doubt 
was, whether there was judicial evidence, that he considered it as 
personal property (1). 

See, 071^ the notes to Raakleigh v. Mcuter, I V. 201, and notes 2, 3, to Kidnity v. 
Coussmaker^ 1 V. 436, as to the circumstances which may affect the devolution of 
personal estate, which has, at one time, been impressed with real uses. 
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Witnesses, examined in the Cause, re-examined before the Master upon different 
Interrogatories by Order. 

A MOTION was made by the Plaintiff, for an Order, to authorize 
the examination of witnesses upon interrogatories before the Master ; 
having been before examined in the cause. The Decree (2) di- 
rected an inquiry as to the damage, sustained by the Plaintiff, by the 
non-performance of the agreement. A state of facts was carried in 
before the Master ; who, thinking it not substantiated by the evi- 
dence in the cause, directed interrogatories to be exhibited. Some 
of the witnesses, who had been examined in the cause, were accord- 
ingly re-examined upon different interrogatories ; but afterwards the 
Master, conceiving, that as those witnesses had been before exam- 
ined, they ought not to have been re-examined without an Order, 
directed, that an application should be made to the Court. 

Notice was given ; and the Motion was not opposed. 

Mr. Thomson^ in support of the Motion. — It is true, that a witness 
cannot be re-examined upon the same interrogatory without an Or- 
der (3) : the reason of which is obvious ; and the rule goes farther ; 
that he cannot be re-examined even upon different interrogatories ; the 

(1) See the note, wnit^ vol. i. 204. 

(2) AnU, vol. xii. 395. 

(3) Prac. Reg. 420 ; see ardt^ Sanford v. , vol i. 398 ; and the note, 400. 
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principle of which is not so evident. These persons are the only 
witnesses, who can give the Plaintiff the benefit of this Decree ; as 
without their testimony the proof, required by the Master, cannot be 

given. 
[♦361] *The Lord Chancellor [Erskine] made the Order: 

directing, that the fact should be specially stated, that 
the examination had been taken without a previous application for 
an Order ; that notice of the application was given ; and no objec- 
tion made. 

See, ante, the notes tb Parkiruon v. Ingram^ 3 V; 603. 



SALT'S CASE. 
[1807, Feb. 21.] 



No objection to a Commitment of a Bankrupt by the Commissioners, that the Or- 
der of Commitment was made in the absence of the Bankrupt ; and that it bore 
date the day the examination took place, though made some days afterwards. 

A MOTION" (1) was made for a Habeas Corpus, for the purpose of 
discharging a bankrupt from an Order of Commitment by the Com- 
missioners. 

The circumstances, stated by the affidavit, upon which the Mo- 
tion was made, were, that the bankrupt, while in execution in the 
King's Bench Prison, at the suit of the petitioning creditor, was 
taken down to Manchester, where the Commission was executed, for 
the purpose of being examined before the Commissioners on the 29th 
of July; that the day after the examination, the Commissioners not 
having made an Order for Commitment, the bankrupt was taken by 
the Solicitor back to the King's Bench Prison ; that the Commis- 
sioners expressed displeasure at that circumstance ; and several days 
afterwards made the Order for Commitment. 

Mr. Manley, in support of the Motion, took three objections: first, 
that the Commissioners had acted without jurisdiction ; as, the bank- 
rupt being in execution, they ought to have gone to him : 2dly, that 
the bankrupt ought to have been present, when the Order 
[* 362] of * Commitment was made : 3dly, that the Order was 
dated on the 29th of July ; though it was made some days 
afterwards. 

The Lord Chancellor [Erskine] said, the question upon the 
first objection would be, whether there was an escape : and could 
not arise upon this application ; that the Act of Parliament (2) does 
not require the presence of the bankrupt, when the Order of Com- 

\l) AnU, Tm^s Case, vol. viiL 328 ; Ex parte JNhwlan, xi. 511 ; see the notes, 
viij. 330, 333. 
(2) Stat 5 Geo. 11. e. 30, s. 16. 
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mitment is made ; and the Commissioners may, if they think it nec- 
essary, deliberate upon the examination, before they make their Or- 
der ; and 3dly, that the date of the Order was proper ; as, upon a 
conviction, the Magistrates draw up the Order according to the date 
of their minutes. 

No Order was made. 

See the notes to To^t^b com, 8 V. 328. 



WEBSTER V. BIRCHMORE. 
[1807, Feb. 23, 24.] 

The presumption of death from length of time has relation to the commencement 
of the period (a). 

The Master's Report stating, that it could not be presumed, that 
John Herfill, died during the life of Susannah Herfill, an Exception 
was taken. The circumstances were, that John Herfill had not been 
heard of during 23 years previous to the date of the Report ; but 
of that period no more thaix between five and six years had elapsed 
before the death of Susannah Herfill. When he last appeared, he 
was in a very bad jstate of health, and was to have returned in six 
months. 

The Solicitor General [Sir Samuel RomiUy] and Mr. Oirdhstone, 
in support of the Exception, contended, that the Report 
•proceeded upon misapprehension of the efiect of length [*363] 
of time, as raising the presumption. The period of five or 
six years, though certainly not sufficient to establish the presumption, 
raises a considerable suspicion of the death of the party : and, when 
a sufficient time has run to confirm that suspicion, which is the only 
eflTect of the length of time, the relation must go to the first moment 
of the uncertainty as to his existence. 

Mr. Richards, for the Report. 

The Lord Chancellor [Erskine]. — My opinion is very clear, 
that this exception must be allowed. If at the end of five or six 
years we' were to have pronounced upon the fact of this man's exist-, 
ence, the conclusion, that he was then living, would not perhaps have 
been the subject of Exception : but after this lapse of time, since he 
appeared, in a desperate state of health, and was to have returned 
to his relation in six months, surely he must be taken to have 
died. 

The Exception was allowed. 



See the note to Ex parte Grant j 6 V. 512 ; and the note to Lee v. ffiUock, d V. 
605. 

(a) As to the origin of the presumption of death, after seven years, and the au- 
thorities, in illustration of it, see ante^ note (a) Lee v. WiUack, 6 v. 605. 
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WITTS V. STEERE. 

[1806, Nov. 14, 15; 1807, Feb. 23.] 

Distribution by the Bank of extraordinary profit, beyond the regular dividend, 
not by way of increased dividend, but as a bonus, taken as capital ; and the 
manner, in which it is given, makes no difference. 

Lee Steere, by his Will, dated the 4th of February, 1782, be- 
queathed to trustees, their executors, &c. among other things, all the 
moneys, which should be standing in his name at the time of his 
decease in the Capital Stock of the Bank, upon the foUow- 
[*364] ing trusts; that the trustees &c. *' shall from *time to 
time as the same shall become due receive all the dividends 
and profits of all my share of the Capital Stock of the Bank of Eng- 
land, and pay the same and every part thereof" unto his daughter 
Martha Witts for life, for her separate use ; and after her decease he 
gave and bequeathed all the dividends, interest, and profits, of his 
said Bank of England Stock to his grandson Lee Steere Witts for 
life; with a direction, that such dividends, or so much thereof as the 
trustees shall think proper, should be paid by them for his mainten- 
ance and education ; to be paid to him when he shall attain the 
age of twenty-one ; and after his decease, the testator gave and be- 
queathed all the Capital Stock of the Bank of England, and all his 
said three and a half per cent. Bank Annuities, among the daughters 
and younger children of his grandson ; equally to be divided among 
them, as tenants in common ; and to be a vested interest at the age 
of twenty-one, or marriage of daughters ; and in failure of daugh- 
ters and younger children, directed, that the said Bank Stock and 
Bank Annuities should be sold, and the produce vested in real es- 
tates, to the same uses as his settled estates ; if there should be any 
child or grand-child of his daughter living at the decease of his 
grandson, and entitled to his settled estates ; and if there should be 
no such child, &c. he gave and bequeathed all his said Capital Stock 
of the Bank of England to Thomas Boddington, his executors, &c. 

The testator was at his death possessed of 7200Z. Capital Stock 
of the Bank of England. In 1792 under a Bill filed by the grand- 
son, and others, an Order was made, that the 7200/. Bank Stock, 
then standing in the name of the Accountant General, should be 
placed to the credit of the cause, and to the account of the Plaintiflf 
Martha Witts ; and that the dividends should He paid to her for life, 

with liberty to apply. 
[*365] ♦On the 19th of September, 1805, at a General Court 
of the Governor and Company of the Bank of England the 
Governor acquainted the Court, that the Court of Directors having 
considered the state of the Bank accounts, felt itself justified in 
recommending to the General Court to order at the present time a 
participation of 5/. per cent, out of the interest and profits of the 
Corporation, over and above the half-yearly dividends of three and a 
VOL. xiii. 16* 
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half per cent ; and that both the above sums be included in one 
Warrant ; whereupon the question was put, that the Court do order 
a dividend to be made of 8Z. \0s. per cent, interest and profits for 
the half year ending the 10th of October next ; that a Greneral Court 
be holden on Tuesday the 24th instant, then next to take the ballot 
on the said question ; which was carried in the affirmative. 

At another General Court, held accordingly on the 24th of Sep- 
tember, the following question was put and balloted for ; '< That 
this Court do order a dividend of 8Z. \{k. per cent, interest and profits 
for the half year ending the 10th October next;" which was also 
carried in the affirmative. 

The bill was filed by Richard Witts, and Martha his wife, praying, 
that the Plaintifis may be declared entitled to the sum of 6122., re- 
ceived by the Accountant General under the resolutions of the Bank, 
as a dividend on the sum of 7200/. Bank Stock ; or in case the Court 
shall be of opinion, that the said 612Z., or any part thereof, ought to 
be invested in the public funds, upon the trusts of the Will, that di- 
rections may be given accordingly. 

The Defendants, the children of the grandson, the younger chil- 
dren of the Plaintiffs, and Boddington, submitted by their 
* answers, whether the sum of 612/. did become payable to [*366] 
the Plaintiff Martha Witts. 

The Attorney General [Sir Arthur Piggott], and Mr. PhiUimore^ 
for the Plaintiffs. — ^It is not disputed now, that the decisions, that 
have taken place upon this point (1), are not supported by law. But 
this case is distinguished. This is given expressly and precisely as 
interest and profits : in the other cases there is a distinct resolution 
of the Bank for a participation of stock, in one instance, in the others 
of money ; which, it was fairly observed, might as well be taken to 
be capital as interest and profits: especially as 3 1-22. per cent, was 
given as interest and profits ; and that description was not annexed 
to the farther division of 5/. per cent. The 5/. per cent must be 
taken to be part of the property of the Bank : whether to be termed 
floating capital, or by any other name. The decisions, that have 
been made, therefore do not touch this case : in those instances the 
dividend being declared, not of eight and a half per cent, interest 
and profits, but 3 1-2/. per cent, interest and profits, and a participa- 
tion of 5/. per cent, not as interest and profits. The only question 
in this case is, whether the Bank has authority to decide, what is 
the interest and profits they make. Their declaration, that they 
make a dividend as interest and profits, is binding upon the Court : 
when they make the distinction between dividend and the farther 
subject of participation, the latter must be taken as capital, as their 
property. The other construction will create great confusion in this 
species of property. 

(1) ArUe^ Brander v. Brander, vol. iv. 800; Pom v. Paris, Clayion v. Gresham^ 
X. 185, 288; Irvine v. Houitonj in the House of Lords, 1802, upon Appeal from 
the Court of Scotland. See Barclay v. Wainetmght, post, xiv. 66 ; and this note on 
these cases, ante, iv. 802. 
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Upon what principle can it be maintained, that the tenant 
for life can take only the regular permanent dividend, and can- 
not have this farther profit ; though given as interest and 
profits, not being 'the regular, permanent, dividend ; the same 
in October, as in April ? The Charter does not require, that the 
dividend shall be the same in each half year. In this respect what 
is the distinction from any other trade ? It is not necessary, that 
this interest and profit should have been made within the half year. 
Is the right of the tenant for life repelled by the mere circumstance, 
that the profit of one half year exceeds that of another ? Suppose 
an increase of the profit of a trade in one year : the effect of stock 
in hand, and a short crop : is not that excess to be divided as 
profit ? Whence arises the necessity, of this uniformity of divi- 
dend upon this particular subject ? Ought this Court to make a de- 
cision, having the effect of a general regulation, enjoining the Bank 
always to make the same dividend ; the Bank alone having the ma- 
terials for forming a correct judgment as to the proper amount of 
the dividend ? Great public inconvenience must be the conse- 
quence. The Bank may at a particular period have a considerable 
excess of profit ; which they cannot rely upon as permanent : ought 
they then rashly to declare a dividend in proportion to that excess ; 
liable to as sudden a reduction ; disappointing the expectation they 
had raised ? If this is profit, whether made in the last half year, or 
in the course of the year, the tenant for life cannot be deprived of 
it. Its character, as profit, is established by the resolution of the 
Bank, declaring it profit ; upon which resolution a Court of Justice 
cannot speculate. It is competent to the General Court to declare 
the increase and variation of the profit. If that was done with a 

fraudulent view to the advantage of the tenant for life, at 
[* 368] the expense of the remainder-man, that * charge must be 

established by evidence. The doubt has arisen from the 
manner, in which the Bank have formerly done this ; making a dis- 
tinction between what they gave in this way, and interest and profit : 
but by this resolution it is given expressly as interest and profits. 
This case therefore may be distinguished, without impugning the 
other decisions ; which the Court will not be anxious to follow under 
different circumstances. It may also be distinguished upon the par- 
ticular words of this Will. In the case (1) in the House of Lords a 
residue only was given : not the capital, as distinguished from the 
interest and profits, as in ithis Will. 

The Solicitor-General [Sir Samuel Romilly], and Mr. Bell, for 
the Defendants. 

Feb. 23d. The Lord Chancellor [Erskine]. — It seems to me 
impossible to consider this testator as having had in contemplation 
any thing touching these profits, under the term bonu$, and as ex- 
pressing his Will in this particular way, to avoid the consequence 

(1) hvine v. Houthn^ upon Appeal from the Court of Session in Scotland, 1802. 
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of the course of the Bank ; not increasing the dividend, but making 
this distribution by way of bonus : nor was the case argued upon 
that ground. In the direction to the trustees to receive all the divi- 
dends and profits, '< from time to time as the same shall beconie 
due," this expression is not immaterial. These profits cannot be 
said to become due. They are in the discretion of the Bank. The 
profit, that becomes due, in the ordinary interpretation of that word, 
is the ordinary fruit of the stock. The declaration of the 
Bank is for a participation of * 5/. per cent. " out of the [• 369] 
interest and profits of the Corporation over and above 
the half yearly dividends : " out of the general interest and profits: at 
what time, whether during the interest of this tenant for life, or any 
other period, does not distinctly appear. This bonus of 5/. per cent, 
ends with that half year, to the 10th of October, 1805. The dividend 
is not in any respect altered. The ordinary dividend proceeds, a^ 
usual. The question is, how this bonus of 5/. per cent, out of the 
interest and profits is to be considered : whether as part of the capi- 
tal, or to go to the tenant for life. It is not for me to say, how this 
would be, if it were res nova. The only principle, upon which it 
can stand, is the principle, that seems to have governed the House 
of Lords in the case of Irvine v. Houston ; that whatever conduct or 
language the Bank may hold, if they do not increase the dividend, 
but take this mode of distributing the profit, it is a part of the capi- 
tal ; and does not belong to the tenant for life. The Bank may so 
conduct themselves as to avoid the question altogether; for they 
may increase the dividend ; and that increased dividend would be 
the ordinary fruit of the Stock. But, if they do not take that course, 
the manner, in which they give the bonus, cannot make a differ- 
ence. Though they may express it different, the thing in fact is the 
same. 

The Decree declared, that the money, which became due on the 
10th of October, 1805, in respect of the 72002. Bank Stock, ought 
to be considered as principal ; and that the Plaintiff Martha Witts 
was entitled only to receive the interest during her life. 

SxE the note to Brander v. Brander, 4 V. 800. 
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KENEBEL v. SCRAFTON. 

[1807, Feb. 22, 24.] 

Under a Bill by the first moitgfagee, the second and third maiigeLgees consenting 
to a Sale, the Fund proving deficient, the costs are paid in the first place. 

Under a Bill by the first mortgagee, a sale having been directed, 
with the consent of the second and third mortgagees, and the pro- 
duce not being sufiicient to pay them all, a question was made, 
whether the costs should be paid in the first place ; which was op- 
posed by the third mortgagee. 

The Lord Chancellor [Erskine]. — Clearly the costs must be 
paid in the first place. In the case of a Decree under a bill by 
* creditors for a sale the mortgagees are untouched by the Decree: 
but, if they come in, and consent to a sale, they are bound. The 
first mortgagee might have foreclosed ; and the third mortgagee could 
have prevente4 the effect of that only by redemption. 

The Costs^ were accordingly ordered to be taxed in the first 
place (1). 

As to the general ri^ht of a mortgagee to the allowance of costs, incurred by 
him in respect of any suit concerning the mortgage estate ; and the circumstances 
which will deprive him of any such claim ; see, anU, note 6 to Lord Crandown ▼. 
Johnstan,Sy. 170. 



SHERGOLD v: BOONE. 
[Rolls.— 1807, Feb. 19, 23.] 

Bequest to the children of A. who should be living at the Testator's decease, 
equally ; with survivorship in case of death without leaving issue : if, leaving 
issue, the issue to have the parentis siiare. The survivorship cannot be re- 
strained to the period of the Testator's death : as upon that construction the 
clause would be repugnant (a]. 

General clause of Survivorship in a Will upon a tenancy in common referred to 
the testator's death, [p. 375.] 

Evidence of mistake not admissible to affect the construction of a Will (h). 

Caleb Smith, by his Will, dated the 8th of March, 1802, gave, 
devised, and bequeathed all his freehold and leasehold estates, mon- 

(1) Beames on Costs, 44 ; referring to Brace v. The Duke of MaHhorough^ 
Moseley, 50. 

ia) As to the period to which survivorship between legatees is generally to be 
erred, see ante, note ih) HiU v. Chapman. 1 V . 405 ; note (a) Perry v. Woada^ 
3V.204. 

(6) Unless it appears on the face of the will. See amie^ note (a) MeUM v. Md- 
lith, 4 V. 45. When the Court will reform other writings in cases of mistake, see 
<mte, Toitmshend v. Stangroom, 6 V. 328. 
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eys at interest, upon Government or real securities, &c., and 
all other his estate and eflfects, whatsoever, to his executors, 
upon trust to sell, and to divide the money arising from the 
sale, together with the money out at interest, or in the funds, 
6lc. into six equal shares and proportions ; and to pay and trans- 
fer the same as after mentioned : viz. one sixth part thereof to 
and amongst the children of Rose-Anne Boone, (late wife of Thom- 
as Boone, and daughter of Sarah Shergold deceased) in equal shares 
and proportions, upon their attaining the age of 21 years, with ben- 
efit of survivorship, in case any of them should die before twenty- 
one : one other sixth part thereof to and equally between Julia Cox, 
Frederick Cox, children of Harriet Cox deceased, (late wife of John 
Cox), another daughter of the said Sarah Shergold, upon their at- 
taining the age of twenty-one, with the like benefit of survivorship, 
in case either of them should die before the age of twenty -one : and 
as to the remaining four sixth parts or shares thereof, upon trust, to 
pay and divide the same unto and amongst all and every the chil- 
dren of said Sarah Shergold deceased, who should be living at 
the time of his, said testator's decease, (save and except Samuel 
Shergold, the eldest son of said Sarah Shergold,) in equal shares 
and proportions : and in case any of the said last-mentioned children 
should happen to die without leaving issue lawfully begotten, then 
and in such case, the share and shares of him, her, or them, so dy- 
ing, should go to the survivors or survivor of them, (save and except 
the said Samuel Shergold), in equal shares and proportions ; but, in 
case they should leav^ issue lawfully begotten, such issue should be 
' entitled to the share of their deceased parent in equal shares and 
proportions upon attaining their respective ages of twenty-one : the 
interest and proceeds thereof, in the mean time, to be paid and ap- 
plied for and towards their respective education and advancement 
in life. 

♦ The testator died in 1804 ; leaving George, Sarah, and [*372] 
Elizabeth, Shergold, the Plaintiffs, and Samuel Shergold, 
and William Shergold, the only children of Sarah Shergold, de- 
ceased, surviving him. 

The Bill prayed a declaration, that the Plaintiffs are entitled un- 
der the Will, to be paid three sixth parts or shares of the trust fund : 
and that the Plaintiff Sarah Shergold is entitled to another sixth part 
as the personal representative of William Shergold ; who was dead 
without issue. 

The Bill charged, that the testator had executed a prior will, on 
the nth of July, 1800; devising and bequeathing all his freehold, 
leasehold, and personal estates, upon trust, to pay the rents and 
profits, &c. to Sarah Shergold for life, for her separate use, and after 
her decease to sell, and divide the produce of his residuary personal 
effects, in five parts ; and as to four fifth parts, to divide the same unto 
and amongst all the children of Sarah Shergold, who shall be living 
at her decease, (except Samuel), in equal proportions ; and in case 
any of said last-mentioned children should happen to die during the 
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life-time of said Sarah Shergold, without leaving issue, then the share 
or shares of him, her, or them, so dying, should go to the survivors 
or survivor of them (save said Samuel Shergold), in equal parts : but 
in case of issue lawfully begotten, then such issue should be entitled 
to their deceased parent's share, in equal proportions at their respec- 
tive ages of twenty-one years : the interest and proceeds thereof, in 
the mean time to be applied for their education and advancement in 

life. 
* [373] * The Bill farther charged, that upon the death of Sarah 

Shergold, after the execution of that Will, the testator gave 
instructions to his Solicitor to re-copy that Will ; in order that it 
might be re-executed by liim, leaving out the name of Sarah Sher- 
gold ; and instead of making the property distributable at her death 
among such of her children as should be then living, to make it de- 
visable among such of her children as should be living at the testa- 
tor's decease, and the issue of such of them as might die in his life ; 
and, that by mistake, the words " in my life-time," were omitted af- 
ter the words " shall happen to die." 

The Solicitor, who drew the Will, being a Defendant, as one of 
the trustees, by his answer admitted the mistake. 

Mr. Alexander and Mr. WethereU, for the Plaintiffs. — Either upon 
the construction of the Will, or upon the ground of mistake in fram- 
ing it, these Plaintiffs are entitled. With reference to the former 
head of relief, the question is, to what period the indefinite clause of 
survivorship is to be applied. In other parts of this Will the sur- 
vivorship is limited expressly to the periods, when the shares are pay-* 
able. The inclination of the Court is against indefinite survivorship : 
the modern course has been to refer it to the death of the testator; 
especially if that is the period of payment. These words have been 
applied to the period of payment upon circumstances ; with a view, 
for instance, to the payment of a portion for the benefit of the party. 
In the original conception of this bequest these sums are made pay- 
able among the children of Sarah Shergold, who shall survive the 
testator ; the point of time that has been applied in most of the cases 

* to regulate^ the period of survivorship. The consequence 
[* 374] will be most inconvenient, if thes^ words are to have an 

effect, extending the period of survivorship beyond the 
death of the testator. It must then extend to the survivor of all these 
persons, with cross limitations continuing between them ; and their 
interests will in effect be reduced to mere interests for life ; a con- 
struction, that must entirely defeat the general intention of distribu- 
tion ; not of future, exclusive, possession by a single individual, who 
should happen to survive. 

If the construction of the Will is against the Plaintiffs, the other 
question is, whether by mistake the testator has not revoked more of 
the former Will than be intended; and whel her parol evidence of 
that mistake may not properly be admitted. The peculiar province 
of a Court of Equity is to relieve against accident and mistake, as 
well as fraud. This is either accident or mistake ; the effect of which 
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can be corrected only by evidence ; which is received, not to con- 
strue the Will ; as there is neither ambiguitaa latens nor patens, but to 
introduce words, that were omitted by mistake. In Baker v. 
Payne (1) the objection to evidence for that purpose was over-ruled. 
Id Thomas v. Thomas (2) evidence was admitted as to the name of 
the devisee. Upon the same ground, upon which evidence would 
be admitted, the answer of the trustee ought to be read ; or at least 
an inquiry should be directed. 

Mr. Richards ^nd Mr. Hall, for the Defendants, admitting, that the 
intention could not be doubted, upon the answer of the trustee, if it 
could be considered as * binding the interests of the other 
parties, which upon the case of Morse v. Royal (3) is [* 375] 
doubtful, relied upon the words, as they stood in the Will ; 
containing a simple limitation, though perhaps not the most conve- 
nient, not contrary to any rule. 

The Master of the Rolls, upon the case of Brovm v. Bigg (4) 
observed, that he had occasion in that instance to consider the ef- 
fect of a general clause of survivorship ; and found the result of the 
authorities contrary to what had fallen from the Court during the 
argument, founded upon what Lord Alvanley had said in one of the 
cases ; and that in a great majority of them the survivorship had 
been referred to the period of the testator's death. 

Feb. 23rf. The Master of the Rolls [Sir William Grant]. — 
Whatever the actual intention of this testator may have been, it is 
impossible to put upon this Will the construction, for which the 
Plaintiffs are obliged to contend. The beqqest is not to all the 
children, generally, but to such only, who shall be. living at the tes- 
tator's decease, with the exception of one. Therefore the children, 
who died during his life, had nothing, either to lapse, or to descend 
to issue, or to survive to the other children. The children, who 
shall be living at his death, are the original and sole legatees ; and 
therefore the case, afterwards provided for, is the death of any of 
those children, who are the objects of the former bequest. Other 
children are not in any degree concerned in that bequest ; but are 
excluded as much as any stranger ; and when the testator 
provides, that the shares of the children shall in certain [* 376] 
events belong to their issue, and, in default of issue, to 
the surviving children, he is speaking only of the shares of those chil- 
dren, to whom he had given shares. That is the only construction, 
not only that the words will bear, but that can be made upon the 
reason of the thing. 

If indeed the words, said to have been omitted by mistake, << in 
my life-time," had been introduced, the clause would have been re- 
pugnant with itself; for then the effect would have been this; that 

(1) 1 Ves. 456. See axiU, vol. Vi. 396. 

(2) 6 Term Ren. 671. 

(3) AnU, vol. xii. 355. 

(4) Ante, vol. vii. 279. 
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the children, living at his death, should haVe the whole ; but the 
issue of such of them, as should die during his life, should have a 
part. If however those words had been introduced, the Court might 
perhaps have rejected the former part of the description, '< living at 
the time of his death ; " in order to make sense of the clause, and 
give effect to what then perhaps would have appeared to be the gov- 
erning intention. But, as it stands, there is no ground, upon which 
any part can be rejected : and it cannot possibly adm^t the Plain- 
tiff's construction. 

As to the evidence of mistake, as no evidence has been offered, 
it is unnecessary to say, whether it could or could not have been 
admitted : still more so, not knowing exactly, what the purport of 
the evidence would be, to say, what would be the effect of it, if ad- 
missible. I am disposed to think, the evidence, if offered, 
[*377] would not be admissible (1). As to the answer * of the 
executor, it cannot have any effect whatsoever. I am 
called upon to make a Decree upon the face of the Will, and can- 
not take the construction from the answer of the executor. 

The Bill was dismissed. 

1. With respect to the period to which survivorship between legatees is gener- 
ally to be referred, when the testator has made no express declaration on that head, 
see, ante, note 3 to Hill v. Chapman, 1 V. 405 ; and note 2 to Perry v. Waods^ 3 
V.204. 

2. The construction of a will cannot be varied on the ground of mistake, un- 
less the passage into which mistake is alleged to have crept, is, as it stands, irre- 
concilable mm the general scope of the will : MeUish v. Mdlish, 4 Ves. 50. But, 
where the court is fully Satisfied, from the clear intention to be collected from the 
whole of a will, that a manifest mistake or omission has been made in a particular 
passage, that may be corrected : Philips v. ChamherUdne^ 4 Yes. 57. For some 
of the leading rules with respect to the construction of testamentary instruments, 
see notes 4, 5, 6, to Blake v. Bun6ttry, 1 V. 194 ; note 2 to Hockley v. Mrnt^^ 1 
V. 143 ; and note 5, 6, to Bristow v. ffard, 2 V. 336. 

(1) Lord Walpolt v. Lord Orford, ante, vol. iii. 402. As to the case of contract, 
and the distinction, whether evidence of mistake or surprise is produced to support, 
or to resist, a specific performance, see Hie Marquis of Townshend v. SUingroom, 
ante, vol. vi. 338 ; the judgment in Rich v. Jackson, in the note, 334 ; and the note, 
ante, iii. 38. 
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QUARRELL v. BECKFORD. 

[1807, Feb. 26,] 

THoneH a Mortgafi^ee shall not be deprived of possession, while any thing remains 
due (a), where be reilised to swear, that any thing was due, a Consignee, the 
estate being in the West Indies, was appointed. 

The Decree, pronounced in this cause at the Roils, and affirmed 
upon appeal, directed an account ; considering the Defendant as 
mortgagee in possession of estates in Jamaica. The PlaintifT sug- 
gesting, that a large balance was due, the Defendant declining to an- 
swer the interrogatories, requiring him to state, what, if any thing, 
was due, a motion was made for the appointment of a consignee. 

The Solicitor General [Sir Samuel Romilly] and Mr. Leach^ in 
support of the Motion, cited the case of Chambers v. Goldunn (1) ; 
in which Lord Eldon laid down the rule, that, though possession shall 
not be taken from a mortgagee, until he is paid, the Court will re- 
quire him to state upon his oath what he believes to be due ;.and will 
take the possession from him upon his being paid what he so states 
to be due ; making him give security to refund ; if it shall appear 
upon the account, that not so much is due. This Defendant declines 
to answer, not only as to what is due, but whether any thing is due : 
the interrogatories being all framed with that view, requiring him to 
state what, '< if any thing," is due. 

* The Attorney General [Sir Arthur Piggott], Mr. Rich- [* 378] 
ardsy and Mr. Thomson, for the Defendant, distinguished 
this case from Chambers v. Goldmn ; which was the case of a clear 
mortgagee, bound to keep accounts as such : this Defendant having 
considered himself as owner : and is therefore unable to state what 
is due, or whether any thing is due. 

The Lord Chancellor [Erskine]. — ^This Defendant having filed 
^a Bill of Foreclosure in 1769, and having in 1784 obtained posses- 
sion under a Writ of Assistance, not only of the estates, comprised 
in his mortgage, but also of other estates, to the possession of which 
he was not entitled as mortgagee, and having from that period con- 
tinued in possession of both those estates, says fairly, he considered 
them as his own, by foreclosure ; and did not conceive, that he was 
in possession as mortgagee. That mistake was corrected by the De- 
cree at the Rolls, affirmed here upon appeal, by which he is consid- 
ered merely as mortgagee in possession ; and, therefore, I can con- 

(a) See 4 Kent, Com. 166, 167. - 

(1) wMe, vol. V. 834 ; ix. 254. Not reported as to this point It appears from 
the Register's Book, A. 1801, folio 822, that the affidavits were very contradicto- 
ry ; on the one side, that nothing was due to the Mortgagee : on the other, that a 
specific balance was due to him, and more. The Order was, that on payment to 
the mortgagee of a specific sum, which he was ;to enter into a recognizance to re- 
fund, if so much should not on taking the account appear to be due to him, a Man- 
ager should be appointed in the West Indies, and a Consignee in England. Aug. 
23, 1802. 
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sider him as standing in that character only ; and he cannot contend, 
having dealt with the property of another person as his own^ that the 
account is to be taken, as if that mistake had not taken place. 
There is certainly great diflference tetween a mortgage of an estate 
in England, and an estate in this situation, abroad ; as to which there 
must be much more difficulty in putting in an examination for such 
a length of time with all just allowances. I admit, that the Defend- 
ant cannot perhaps with precision answer the interrogatories, requir- 
ing this account : as if the estate was situated here. But that diffi- 
culty cannot alter the rule ; according to that, which was laid down 

with great reason and justice in Chambers v. Goldwin ; 
[* 379] that, if the mortgagee, though he cannot * state with any 

great precision, what sum is due to him, can say upon his 
oath, he believes a sum of money is due, and his mortgage is not 
satisfied, the Court will not take the possession from him ; even for 
the purpose of placing it in the hands of the Court ; but, when he 
cannot say a shilling is due, every interrogatory putting the question, 
whether any thing is due, neither the mortgagee, nor the mortgagor, 
shall have the possession ; but the Court will take it. If the Defend- 
ant wishes to have an opportunity to make an affidavit, he ought to 
< have it ; and that offer is now made. If he declines that offer, I must 
act upon the principle of Chambers v. Goldwin. 

The Defendant declining to make an affidavit, the Order for a 
Consignee was made (1). 

[This note relates also to S, C. 14 V. 177], 

1. The circunostancea under which this suit originated, the earlier proceedings 
therein, and its final conclusion, are reported in 1 Mad. 269 — 286. 

2. A mortgagee will not be allowed to retain possession of the mortgaged es- 
tate afler he has refused to accept what, according to his own admission, is the 
whole sum due to him : Bemey v. Sewell^ 1 Jac. & Walk. 649. And, if he has 
kept his accounts so negligently* that it is impossible to ascertain what is due, so 
as to enable the court to pass the accounts, it is by no means clear, that such ex- 
treme neglect will not furnish a principle upon which a court of equity may hold, 
that nothing is due to him : Codringtan v. Parker, 16 Ves. 469; and, at any rate, 
the principal case is an authority, that he will not be allowed to retain possession. 

3. In taking an account against a mortgagee who has been in possession, it is 
only under special circumstances that rests will be directed, from the time when 
the debt was discharged, thereby fixing him with compound interest ; in ordinaiy 
cases the mortgagor will be entitled to no such relief against the consequences of 
his own laches : Davis v. May, 19 Ves. 365. But when a mortgagee in possession 
holds over, afler the whole of his demand is more than satisfied from the profits of 
the estate, he must accoun^for the balance, with simple interest at least: Jirdi- 
deacon v. Bowes, 1 M'Clel. 165 : for a morto^agee, as soon as he is paid, is regard- 
ed in equity as a mere trustee, holding the legal estate for the benefit of the ceslui 
que trust, the mortgagor : Quarrell v. Btckford, 1 Mad. 278. 

4. As to the admission necessary to ground an order for payment of money into 
court, see, miie, note? 1, 2, 3, to Jervis v. WkUe, 6 V. 738. 

(1) Post, Codrint^ton v. Parkery vol. xvi. 460; 15 Vin. 467, pL 15: Barney v. 
SewcU, 1 Jac. & Walk. 647. 
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BONNER V. BONNER. 
[1807, Feb. 23, 27.] 

Trust of a Term by Will to pay the several legacies "hereby piven," and also 
"the several other legacies hereinafter bequeathed." The subsequent part of 
the Will contained a few small levies ; and a Codicil, unattested, directed 
to be taken as part of the Will, reciting, that the legacies, given by the Will 
to the Testatoi^B daughters, were not an adequate provision, gave each of them 
a farther legacy, " in addition to the said legacies " given them respectively by 
the WilL The legacies by the Codicil are not charged upon the real estate (a). 

Assets marshalled. 

Residuary disposition among legatees in proportion to the sums " bequeathed to 
them by this my Will," held exclusively of legacies by a Codicil, directed to 
be taken as part of the Will, [p. 383, note.] 

Thomas Bonner by his Will, dated the 14th of June, 1794, duly 
executed according to the Statute of Frauds (1), to pass real estate, 
gave to his eldest son Robert Bonner Warwick, declaring, that he 
was otherwise sufficiently provided for, the sum of 500/., and a sil- 
ver coflee-pot, on condition of keeping the testator indemnified 
against the payment of 700/. as his surety by bond. The Will then 
proceeded thus : 

* << Also I give to my daughter Isabella Lock, who has [^ 380] 
already received her portion, the sum of 20 guineas. Also I 
give to my daughter Sarah Bonner the sum of 1200/. ; and to my 
daughter Ann Bonner, the sum of 1200/. ; to be paid to them sever- 
ally and respectively within six months next after my decease, with 
interest from the time of my death, at 4 per cent. ; and I give to 
my daughter, Maria Grace Bonner the sum of 1200/., to be paid to 
her at her age of 21 years or day of marriage, which shall first 
happen, with interest in the mean time from my death at 4 per 
cent, to be applied towards her maintenance and education : and if 
my said daughter Maria Grace Bonner shall happen to die under the 
age of 21 years and unmarried then and in such case the said legacy 
of 1200/. given to her as aforesaid shall go and vest in and belong 
to my daughters Sarah and Ann in equal shares and proportions." 

The testator then devised all his real estates in the counties of 
Northumberland and Durham to trustees, their executors, &c. for the 
term of 1000 years; and, subject thereto, to the use of his second 
son Thomas Bonner, for life, and of his first and other sons, in strict 
settlement, with remainders over. 

The Will then directed, that, in case Margaret, the wife of the 
testator's son Thomas, shall happen to survive him, then all his said 
real estates shall stand charged and chaiigeable with the payment of 

(a) As to the effect of an unattested codicil in charging land, before the Act of 
Parliament (1 Vic. c. 26, § 29) had placed wills of personal and of real property 
on the same footing, see anUy note (b) Buckeridge v. Ingram, 2 V. 652 ; note (a) 
Habargham v. Viruxni, 1 V. 410. 

(1) Stat 29 Ch. II. c. 3. 

VOL. xill. 17 
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an annuity of 50/. to her for life ; and then made the following dec- 
laration : 

<' And I do hereby declare, that the said messuages, lands, 
[*3S1] tenements, hereditaments, and premises, *so limited or 
mentioned to be limited in trust to them the said William 
Darnell and Robert Rayne, their executors, administrators, and as- 
signs, for the term of 1000 years, as aforesaid, are so limited to them 
upon trust, that they the said William Darnell and Robert Rayne, 
and the survivor of tbem, and the executors, administrators, and 
assigns, of such survivor, do, and shall by and out of the rents, issues, 
and profits, of the said messuages, lands, tenements, and hereditaments, 
or by mortgage thereof, or a competent part thereof, for all or any part 
of the said term of 1000 years, raise, levy and pay, to my said son Robert 
Bonner Warwick and my said daughters the several legacies or sums of 
money hereby given and bequeathed to them respectively with inter- 
est for the same as aforesaid and also the several other legacies 
herein after bequeathed and also the said annuity or yearly sum of 
502. given to my said daughter-in-law Margaret Bonner and her as- 
signs for and during the term of her natural life if she shall survive 
her said husband as aforesaid." 

The only farther legacies given by the Will, were, at the close of 
it, twenty guineas each to his trustees, and a few other small lega- 
cies ; and he gave the residue to his son Thomas ; and appointed 
him executor. The testator by a codicil, dated the 22d of Novem- 
ber, 1797, reciting, that he had by his Will given to his three 
daughters, Sarah Bonner, Ann Bonner, and Maria Grace Bonner, the 
sum of 1, 2001. each, as therein mentioned, proceeded thus: 

" And whereas since the making of my said Will on more atten- 
tive consideration it appears to me, that the said legacies 
[* 382] ^ so given to my said daughters ar^ not adequate provisions 
to support them in that state of life, to which from my 
possessions they are entitled. Now, therefore, I do hereby give and 
bequeath to my said three daughters the sum of 800/. each in addi- 
tion to the said legacies given them respectively by my said Will to 
be paid them respectively within six months next after my decease 
with interest at 4 per cent, from the time of my death. And I do 
order and direct, that this codicil or writing shall be taken and con- 
sidered as part of my' Will." 

The codicil not being attested, the question upon the Bill of 
Sarah Bonner and Maria Grace Bonner, who had attained the age 
of twenty-one, was, whether the legacies, given by the codicil, were 
charged upon the real estate ; the personal estate being insufficient 

The Solicitor General [Sir Samuel RotniUy] and Mr. Roupell, for 
the Plaintiffs, and Mr. Wear, for the testator's third daughter, a De- 
fendant, mentioned Hannis v. Packer (1), and that class of cases; 
contending, that in the construction of the trust of the term the 
' legacies hereinafter bequeathed " roust be taken to mean, in the 

(I) Amb.556. 
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whole Will, taken together ; including the codicil ; which is part of 
the Will ; making the Will speak at the subsequent date : the inten- 
tion being to incorporate the legacies of 800/. with the former lega- 
cies ; stating, that the latter were given in addition ; upon an atten- 
tive consideration of the Will conceiving the former legacies not an 
adequate provision. 

Mr. Richards and Mr. BeU, for the devisees, Defendants, admit- 
ting, that a charge of legacies, generally, would include legacies, 
given by a subsequent instrument, unattested, according to 
the cases referred to in * Habergham v. Vincent (1), in- [*383] 
sisted, that the legacies, added by this codicil, were not 
charged ; that the charge of the legacies << hereby given " must be 
understood, already given ; and the subsequent words, *' hereinafter 
bequeathed," must be intended, bequeathed by the same instrument ; 
which gives some farther legacies. 

Feb. 21th. The Lord Chancellor [Erskine]. — ^The construc- 
tion, that I am obliged to adopt, is very unfortunate. But I cannot 
make the declaration prayed by this Bill, that the legacies, be- 
queathed by the unattested codicil, are charged upon the real estate. 
This is not a general charge of legacies, as Hannis v. Packer (2). I 



(1) ^rUtf vol. ii. 204; see page 236; Rose v. Cunynghame, xii. 29. 

(2j Amb. 55a 

Henwood v. Ovtrmd^ at the Rolls, 13th Dec. 1815, 1 Mer. 26, follows this 
decision. 

The Will created a trust by the produce of the sale of real estate with the per- 
sonal estate, subject to the debts and funeral expenses, to invest 6000/. or such 
other sum as should be sufficient to pay an annuity of 100/. to the testator's wife 
for life, then upon farther trust, *' to pay the following legacies or sums of money 
twelve calendar months afler my decease.** Then tuter several legacies, payable 
at difiTerent times afler his decease, as to all the rest, residue and remainder of tlm 
moneys to arise by the sale of his real and personal estates, and to be collected as 
aforesaid upon this farther trust, to ** pay, apply and divide the same unto and 
amongst the several legatees in proportion to the several sums of money be* 
queathed to them by this my Will and to their respective executors, administra- 
tors, and assigns, &r ever," except his trustees and executors, and the several 
sums bequeathed for charitable purposes ; and from the decease of his wife. upon 
farther trust to apply the said sum of 6000/. v^c. in payment of the following lega- 
cies : the surplus, if any, to be considered as part of the residue of his personal 
estate. Then followed several legacies, some contingent upon surviving his wife, 
and payable at different times afler her death ; some with survivorship to children, 
and others for life, and the capital to the children. The following codicil was 
dated the 3d of March, 1809 : *< This is a codicil to be added and tiucen as part of 
the last Will and Testament of me, Joshua Overend ; which Will beats date the 
2d of March, 1809 ;" proceeding to give to Lidia Shad and several other persons 
the sum of 100/. a piece, and directing the same to be paid to each of tliem six 
calendar months next afler his decease, and to the individuals of another family 
the sum of 200/. a piece to be paid to them when they shall respectively attain the 
age of twenty-one years, with interest from his death, and benefit of survivorship. 

Sir Wti.LiAM Grant, Master of the Rolls, decided, that the legatees under the 
codicil were excluded ; observing, that the words <* by this my Will," are restric- 
tive and exclusive ; meaning that very instrument, which the testator was at that 
moment about to execute, in contra-distinction to any other instrument, that he 
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can only marshal the assets ; as Sir Joseph Jekyll did in Ma$ten v. 

Master8(l), 



1. As to the cases in which assets may be marshalled in favor of legatees, see 
note 2 to KightUv v. Ky^hiUy, 2 V. 238, and note 2 to Hamilton v. fforley, 2 V. 
62. The general principle upon which the doctrine of marshalling proceeds is 
this : when one party has a remedy against two funds, equity will not allow the 
exercise of his option to disappoint another just claimant, who has only one fund 
to which he can resort: TVimmer v. Bounty 9 Yes. 211; Mackrdh v. SymnumSf 
15 Ves. 339. 

[The following note properly belongs to the case ofHabergham v. Vinoad^ 1 V. 
21 & 2 V. 204. The principal topics relate also to the present easel. 

2. The Statute of Frauds would be counteracted if an unattested codicil were 
permitted to have any operation upon land, or the produce of land : Hooper v. 
Goodwirij 18 Ves. 209 : but, if a testator expressly refer in his will to & paper pre- 
viously written, describing it so distinctly that there can be no doubt of the iden- 
tity, and the will is attested by three witnesses, the p&per so referred to, whether 
attested or not, makes part of the will : Smart v. Prujeatiy 6 Ves. 565 ; and, it 
seems, that under a special reservation to that effect, the donee of a power, affect- 
ing real estate, in the nature of a charge, not passing the lands themselves, may 
well execute the same by a will not attested according to the Statute of Frauds : 
see note 2 to FMipl^ux v. Gorgts^ 1 V. 46. 

3. Where a testator has, by a will duly attested, charged his real estate with 
payment of his debts or legacies, generally ; debts afterwards contracted, or lega- 
cies subsequently given by unattested codicils, are well charged ; the decisions to 
this effect have eone on the ground, that such legacies are not devised out of land, 
but only secured by land previously well devised ; and which merely comes in aid 
of the personalty. Hooper v. Goodwin^ ]8 Ves. 167; Sheddon v. Goodrick, 8 Ves. 
495 ; BradenM v. Boxighton^ 2 Atk. 274. But, where a general charge is not in- 
corporated in the duly attested will, a povoer reserved therein, by the testator, to 
charge upon his real estate such legacies as he may afterwards be disposed to be- 
queath, would upon principles analogous to those laid down in the principal case, 
be inoperative. Bost v. CunyngMune^ 12 Ves. 36 ; Bonner v. Bonner, 13 Ves. 
383 ; Craufurd v. CouUa, 2 Bligh, 688. However, although in such a case new 
legacies cannot be created, those before given may be modified and altered. The 
testator cannot, indeed, by an unattested codicil give fresh legacies charged upon 
land, unless the duly attested will contains a general charge ; but he may substi- 
tute one legutee for another. Momey General v. Worrrf, 3 Ves. 331. 

4. An heir at law requires no expression of intention to that effect, in order to 
entitle him to a resulting trust in all the surplus produce of a real estate directed 
by his ancestor's will to be sold for a particular purpose: see JJoyd v. ^piUet, 2 
Atk. 151 : and the authorities cited, ante, in the note to Bobinaon v. Taylor^ 1 V. 
44 ; as well as those in notes 2 and 3 to Kidney v. Coussmaker, 1 V. 436. 

5. Where a conveyance, purporting to be a feoffment, is not perfected by liveiy 
of seisin, it may still operate ^ a covenant to stand seised, provided the parties 
are related by blood. See Thompson v. MfieU 1 Vern. 40 ; Thome v. Thome^ 1 
Vem. 141. So, a lease and release may be supported as a declaration of the uses 
of a recovery ; for, wherever Courts of Law or Equity find that the general and 



might, as he did with this codicil, direct to be taken as part of the Will. The 
case of Bonner v. Bonner determines, that legacies by a codicil, directed to be 
taken as part of the Will, were not included in a charge in the Will of legacies 
under the words "hereby " and "hereinafter bequeathed;" and there is nothing 
more restrictive in those words than in the words "by tliis my Will." 

It may be farther observed, that the case of Bonnerv, Bonner has this more fm- 
vorable circumstance, that the legacies by the codicil were additional legacies to 
the testator's daughters ; and the reason was declared, that on consideration it 
appeared t6 him, that their legacies by the Will were not adequate promions. 

(1) 1 P. Will. 421. 
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mibstantial inteot of the parties was, that the estate should pass ; they will give to 
deeds, in suppoit of that intention, a construction different from the formal nature 
of the deeds themselves. SUqnlton v. StapUion^ 1 Atk. 8. A lease and release 
may also operate as a covenant to stand seised to uses ; ut res mafia vaUant quam 
penaL Roe v. Tranmer 2 Wils. 76. And a conveyance, purporting to be a bar- 
gain and sale, but which cannot be supported as such, for want of a money con- 
sideration ; may, in aid of the intent, take effect as a covenant to stand seised. 
Crossing v. Scudamore, 1 Ventr. 137. A fortiori, an instrument, which, though in 
the form of a deed-poll, yet contains a disposition of the whole personal estate of 
the party executing it, (such disposition not being to take effect till after his de- 
cease,) ma^ be treated as a covenant to stand seised, or as a testamentary instru- 
ment Rigden v. Vedlier, 2 Ves. Sen. 255, 258. Even articles of agreement, to 
which the parties have interchangeably set their hands and seals, and delivered 
the same as their act and deed ; may be admitted to probate, and given in evidence, 
as the will of one of the parties. Green v. iVoiMf, 3 Keble, 310 ; & C 1 Mod. 
117. For, in determining whether a paper can be considered as testamentary, the 
Ecclesiastical Courts always look to tlie substance, not the form, of the instrument ; 
to the intention of the writer, and not to the denomination he affixes to it : if that 
which calls itself a deed of gift cannot take effect as such ; if death is the event 
which is to give it operation ; it mi^ be properly propounded as a testamentary 
instrument: Tlunroldy. Tkorold, 1 Phillim. 9: but, the probate will be nugatory 
if the disposition does not affect personal estate. lb. 

6. It has been long established, that where a copyhold has been surrendered to 
the use of the copyholder's will, an unattested will may be sufficient to direct the 
uses of such surrender: T\tffhd v. Page, 2 Atk. 37 : and the Act of 55 G. IIL c. 
192, makes dispositions, of copyhold estates by will as effectual to all intents and 
purposes, without any surrender, as the same would have been if a surrender had 
been made to the use of such will. The last limitation of the copyhold, in the 
principal case, being a contingent remainder, not vesting eo instanti tliat the pre- 
vious estate expired, would have been void, if it had been a limitation of the legal 
estate ; but, the disposition, being made by way of executoiy trust, was good. 
Gale V. Gale, 2 Cox, 153. The mode by which Mr. Justice Wilson, however, pro- 
posed to secure the contingent remainder, by limiting to the heir at law an estate 
pur autre vie, has been shown by Lord Eldon, (in Stanafidd v. Habergham^ 10 Ves, 
z81,) to be improper: since, bv a forfeiture of that estate, the contingent remain- 
der might have been destroyed ; some legal estate should have been interposed, to 
preserve the remainder, in case the contingency arose. 



CLARKE V. BYNE. 

[1807, Feb. 28; March 2.] 

The Rule, that a Tenant cannot compel his Landlord to interplead, does not pre- 
vail, where the claim of a third person arises by the act or the Landlord, sub- 
sequent to the commencement of the relation of Landlord and Tenant (a). 

The Bill stated, that Henry Byne, the elder, by indenture, dated 
the 20th of December, 1790, demised a field for twenty-one years to 
the Plaintiffs, at the annual rent of 8/. ; who paid the rent to him 
until Michaelmas 1796, when he ceased to receive or claim the rent ; 

(a) 8ee, ante, note (a) Langston v. Boylston, 2 V. 101 ; Crawskay v. Thornton^ 
2 Mylne & C. 1 ; Stwvi v. Weldt, 4 Mylne & C. 316; 1 Smith, Ch. Pr. (Am. ed.) 
470, 471, 472; 1 Madd. Ch. Pr. (4th Am. ed.) 177, 178. 
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and it was claimed and demanded of the Plaintiflfs in his own right 
by Henry Byne, the younger, under some deed or agree- 
[* 384] ment * between him and Byne, the elder, since the 
Plaintiflfs' lease ; by which deed or agreement, as Plain- 
tiflfs understand, Byne, the elder, gave up the rents and profits of 
the said premises, with others : and Byne, the younger, was put into 
the receipt of such rents and profits ; and thereupon Plaintiflfs, hav- 
ing received no notice to the contrary, or any counter-claim of their 
rent from Byne, the elder, attorned to Byne, the younger ; and paid 
him the rent from 1796 to the end of 1802, without interruption. 

The Bill farther stated, that in J 802, or the beginning of 1803, the 
Plaintiflfs were served with a notice in writing, signed by Edmund 
Lodge, as trustee for Byne, the elder ; stating, that by indentures of 
lease and release, dated the 16th and 17th of September, 1796, exe- 
cuted by Byne, the elder, and Byne, the younger, their estates were 
vested in trustees, for the purpose of raising certain charges, agreed 
to be borne equally between them ; and that Byne, the younger, had 
refused to pay his moiety ; and therefore warning the Plaintiflfs not 
to pay him the rent ; and the Plaintiflfs finding, upon inquiry of a 
Solicitor, that there had been such conveyance, withheld their rent. 
An arrear of three years and a half being due, both the Bynes threat^ 
ening to distrain ; and Byne, the younger, having brought an action 
the Bill was filed against the Bynes* praying, that they may inter- 
plead ; oflfering to bring the rent into Court ; and praying an injunc- 
tion. 

The Defendant, Byne, the younger, put in a Demurrer, both to 
the discovery and relief: for cause, 1st, that according to the Bill, 
neither Byne, the elder, nor Byne, the younger, have any title to the 
rent.; and therefore, they are not the persons to interplead in res- 
pect thereof : 2dly, that according to the Bill the legal es- 
[* 385] tate * is vested in, and the rent ought to be received by 
trustees ; who are not parties. 

Mr. Belly in support of the Demurrer. — As in a Court of Law a 
tenant is not permitted to dispute his landlord's title, so neither is it 
allowed in equity, even by a Bill of Interpleader ; and for the best 
reasoA : many titles, perfectly fair and bona fide, being founded in 
possession only : no one looking beyond sixty years. The general 
doctrine is stated by Lord Redesdale (1) ; and is very strongly laid 
down with reference to this particular point in Dungey v. An- 
gove (2). The case of Cowtan v. Williams (S) is a case of excep- 
tion ; the question being raised by the act ot the lessor : which the 
tenant cannot possibly dispose of; as, where the lessor grants annui- 
ties to different persons, ail claiming upon the tenant : those are in- 
cumbrances, created by the ^ct of the lessor, with which the tenant 
has nothing to do. This case is not within the exception ; being 
merely the case of a tenant, calling upon his landlord, to whom he 

(1) Mitf. 47. 

(2) MU, vol. ii. 304. 

(3) Afiit, vol. ix. 107. 

VOL. XIII. 17* 
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has attorned, and paid rent, to contest the point, whether he has such 
an estate as entitles him to the rent : suggesting that he has no title, 
upon the information of another person. 

The Solicitor-General [Sir Samuel RamiRy], and Mr. Gyffin WiU 
son, for the Plaintiflf, insisted, that this case is precisely within the 
principle of Cowtan v. WilUams : a landlord by an act, subsequent to 
the demise, giving title to another person ; the tenant by that act 
placed in this situation, that both parties may distrain upon 
him ; having no defence at * law against the one, from [* 386] 
whom he accepted the lease, nor against the other, to whom 
he has attorned, and paid rent. The difficulty as to the trustees 
arises also from the act of the landlord. When the answer comes in, 
it will appear, whether the trustees have any interest. 

The Lord Chancellor [Ebseine]. — ^The doctrine of Dungey v. 
Angave is sound. Certainly a tenant cannot make his landlord inter- 
plead with a stranger, setting up a demand. But what is this case ? 
From 1796 to 1802 the rent was never demanded by Byne, the elder, 
the original lessor ; and under a deed Byne, the younger, was let into 
possession, and received the rents. This is precisely the case of Cow- 
tan V. fVilUamSy upon the very same principle. This tenant does not 
come to disaffirm the act of his landlord. The attornment was not 
by fraud ; but under a title, derived from Byne, the elder, to Byne 
the younger, subsequent to the date of the Plaintiff's lease. The 
title of the trustees is also a title, proceeding from Byne, the elder ; 
creating additional embarrassment. It may be necessary to amend 
the bill, either by making the trustees parties, or striking them out al- 
together : but as between Byne, the elder, and Byne, the younger, 
this is a complete case of interpleader. 

The Demurrer must therefore be over-ruled. 

Sek, anU^ note 6 to Dungty v. Jingont^ 2 V . 304. 
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LORD SHIPBROOKE v. LORD HINCHINBROOK. 
[1807, Feb. 28; March 5.] 

The Court refused upon Petition or Motion to prosecute an Inquiiy, directed by a 
Decree many years ago, but never pursued ; the party applying being bom 
some years after the Decree ; only two months old at the date of the GenersI 
Report ; and made a party some years afterwards, but seveial years before the 
application (a). 

Distinction between Motion and Petition, as applied to carry into effect Decrees 
and Orders, [p. ^93.1 

Money not paid out of Court on Motion {b\ [p. 394.] 

No addition to, or alteration in, a Decree oy Motion or Petition, [p. 394.] 

Infant Suitor bound by laches (c), [p. 396.] 

Effect of lengtii of time at Law by analogy to the Statute of Limitation ({f), [p. 396.] 

A Petition, presented in this cause, stated the Will of the Earl of 
Halifax, dated the 27th of August, 1770, devising his estates, in the 
counties of Northampton and Buckingham, upon trust, to pay the 
rents to Lord Hinchinbrook, until the testator's grandson, the late 
Defendant John George Montague, should attain twenty-one ; and 
then to convey to the use of him and his first and other sons in tail- 
male, with remainders over ; and devising the testator's estates in the 
county of Durham to the same trustees, in trust to sell, and pay his 
debts and legacies, and to invest the surplus in the purchase of free- 
hold estates in the county of Sussex, to be settled to the same uses 
as his Sussex estates ; and he gave his Sussex estates to the same 
trustees, upon trust, after Anne Maria Montague should attain twenty- 
one, to convey to her for her life, with remainders to her first and 
other sons and daughters successively in tail male, with remainders 
over. 

By a codicil, dated the 6th of June, 1771, the testator directed, 
that, if the property, bequeathed for his debts, &c., should not be 
suflicient, the deficiency should be made good out of his Northamp- 
ton, Buckingham, and Sussex estates ; one moiety by the Northamp- 
ton and Buckingham estates, the other by the Sussex estate ; and be 
charged those estates with the deficiency accordingly. 

The testator died in 1771 ; and, upon his death. Lord Hinchin- 
brook took possession of Horton House, part of the Nottingham es- 
tate; and continued in possession until 1781. John George Mon- 
tague attained the age of 21 after the sale of the Northamp- 

(a) When the Court will entertain applications to vary a decree, see, anUy 
note (a) Habergham v. Vincent, 1 V. 68. 

(h) It is said to be competent to the Court (o order money to be paid out upon 
motion, though Lord Eldon would not allow it to be done except upon petition. 
1 Barbour, Ch. Pr. b. 3, ch. 2, p. 579. 

(c) Infants are as much bound by the acts of those who conduct their cases as 
adults; provided tiieir acts are bona fide, 2 Barbour, Ch. Pr. b. 5, ch. 5, p. 209. 
They are also bound by a decree in Chancery, and will not be permitted to dis- 
pute it, unless upon the same grounds as an adult might have disputed it, such as 
fraud, collusion or error. Ibid, p. 210 ; 1 Daniel, Practice, 221. 

(d) See, crnfe, note (a) Jones v. TurbfrviUe^ 2 V. 13. 
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tODshire estate ; and died without issue male. Anne Maria Mon- 
tague, having attained the age of 21, married Richard Archdall ; and 
died in September 1805, having appointed her husband her execu- 
tor. The petitioner Richard Archdall, the younger, is the eldest 
son and heir male of that marriage ; and, being born on the 7th of 
September, 1783, attained the age of 21 on the 7th of Septem- 
ber, 1804. 

The Petition farther stated a Decree pronounced upon the 15th 
of July, 1772, establishing the Will, and giving the necessary direc^ 
lions ; the Master's Report, that he had sold the Durham estate ; 
and stating a very large deficiency for the debts, &c. after applica- 
tion of the personal estate, the purchase money of the Durham 
estate, and the rents of the Durham and Sussex estates : the rents 
of the Northampton estates, not proving sufficient for the incum- 
brances upon those estates ; and, that by an Order, made on farther 
directions, on the 18th of December, 1778, it was ordered, that the 
estates of Northampton and Buckingham should be sold ; and in 
case of a deficiency for the debts, &c. it should be raised by sale or 
mortgage of the Sussex estate ; and that the Master should inquire, 
whether the then Plaintiffs, the trustees, had made any, and what 
rent of the mansion house and premises at Horton, and whether the 
same had been in the occupation of any person, and whom ; and, in 
case the Master should find the premises to have been occupied, he 
was to set a value on such occupation, by way of rent ; and that 
what should be coming on such value should be applied in like man- 
ner as the rents and profits of the other part of the Northampton- 
shire estate was directed by the Decree : viz. in aid of the personal 
estate, and the produce of the sale of the Durham estate to the 
debts, &c. reserving the consideration, how the deficiency, if any, 
should be raised. Upon the 2d of March, 1782, a separate Report 
was made, stating the debts. 

* The Master made his General Report, dated the 24th [^389] 
of November, 1783 ; stating the sale of the Northampton 
and Sussex estates: the Buckingham estate having been settled 
upon the marriage of the testator's daughter, with the Defendant 
Lord Hinchinbrook, then Lord Sandwich ; and, that the rents and 
profits of the Nottingham estate were insufficient to satisfy the pay- 
ments, directed thereout by the Will, by the sum of 3145/. Ids, 
9 l-2d. 

The Petition farther stated, that at that time the petitioner was of 
the age of 2 months and 17 days ; and that he ought before the mak- 
ing of that Report to have been made a party to the c&use by Supple- 
mental Bill ; and that, not having been made a party till several 
years afterwards, he as well by reason thereof, as of his infancy at 
the date of the Report, is not bound by any thing contained in the 
Report ; and is necessarily not bound by any omission or neglect in 
making such Report ; that in that Report the Master has omitted all 
notice of the direction in the Order of the 18lh of December, 1778, 
directing an inquiry, whether the Plaintifis had made any and what 
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rent of the mansion house at Horton, &c. : and notwithstanding 
that Order Lord Hinchinbrook continued in possession of those 
premises, of the yearly value of 301/. 12«. 9d. 

The original Plaintiflfs being all dead, a Bill of Revivor and Sup- 
plement was filed against all the then Defendants, and also against 
the petitioner, as eldest son and heir male of the late Defendant 
Anne Maria Archdall ; and by a Decree, dated the 29th of July, 
1789, it was ordered, that the former Decree, Orders, and Proceed- 
ings, should be carried on, and the accounts thereby di* 
[* 390] rected, should be prosecuted against the present ^ parties 
in like manner as thereby directed against the then parties. 

The Petition then, after detailing the subsequent Reports and pro- 
ceedings in the cause, stated, that all the proceedings since the 7th of 
September, 1803, the day of the petitioner's birth, except the Order 
of 1805, directing inquiries, took place during his inikncy ; and there- 
fore he is not to be prejudiced by any want of form, neglect, or omis- 
sion in the proceedings ; that the petitioner, having become entitled 
upon the death of his mother, on the 16th of September, 1805, to 
the Sussex estate, as tenant in tail male in possession, and in that 
character to the residue of the money, arising from the sale of the 
said estates, after payment of the debts and legacies, which had been 
invested in the 3 per cent Bank Annuities, obtained an Order for a 
transfer to him under the Act (1) for the relief of persons entitled to 
entailed estates, to be purchased with trust-money ; and that, after 
he became so entitled, and since he attained 21, he discovered, that 
the inquiry under the Order of the 18th December, 1778, had not 
been prosecuted ; that 17,000/. had been paid ou(of the purchase- 
money for the Sussex estates, to satisfy the deficiency of the money 
produced by the Northamptonshire estate in satisfying the propor- 
tion of the debts, charged on that estate ; and the whole of the 1^- 
acies, and of the costs, with a small exception, had been paid out of 
the purchase-money of the Sussex estate ; and that 30002. was due in 
respect of the occupation of Horton House, &c. by Lord Hinchin- 
brook ; which the petitioner was entitled to receive, towards reim- 
bursing him the payments from the Sussex purchase to an- 
[*391] swer * the deficiency of the purchase-money of the North- 
ampton estate. 

The Petition farther stated, that the Master, having declined to 
proceed on the inquiry, under the Order of 1778, the petitioner ap- 
plied, by Motion, on the last Seal after Michaelmas Term 1806 ; 
which Motion was opposed by Lord Sandwich, on two grounds : 1st, 
that after the omission in the Report, following the Order, and the 
length of time, it was against the practice of the Court to allow such 
an inquiry to be now prosecuted : 2dly, that the inquiry either bad 
been, or must be presumed to have been, Waived ; and the Lord 
Chancellor, having intimated an opinion, that the petitioner's claim 
might be made by original Bill, refused the Motion. 

(1) Stat 40 Geo. III. c. 56. 
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The Petition therefore prayed, that the Master may be at liberty 
to prosecute the inquiry, directed by the Order of the 18th of De- 
cember, 1778. 

The Attorney-General [Sir Arthur Figgoit] and Mr. Alexander/\n 
support of the petition, insisted, that the ])etitioner might obtain re- 
lief upon petition, without the expense, inconvenience, and delay, of 
a suit ; desiring, not to impugn or oppose any Decree or Order, but 
to carry the Decrees and Orders of the Court into execution. A pe- 
tition is the proper mode of carrying into execution Decrees and Or- 
ders of the Court against the persons, who were parties to the suit at 
the time such Decrees and Orders were pronounced. The object of 
a petition may be, not only to carry a Decree into execution, but even 
to vary it ; as a petition of re-hearing; which differs from other peti- 
tions only in requiring the signature of Counsel, with a view to pre- 
vent frivolous applications. In this instance the person, against 
whom '* the execution of this Decree is prayed, has by the 
petition as full notice of the relief sought against him, as [*392] 
he could have by a Bill ; an equal opportunity of making 
his defence ; and is even placed in more favorable circumstances ; as 
he may state whatever defence he has by affidavit. There is no rule, 
precluding the Master from prosecuting inquiries, directed by any 
Decrees or Orders, after the Report under such Decrees or Orders 
has been made ; and though the direction by the original Decree for 
an account of the rents and profits of the testator's estates was an- 
swered by the first Report, stating, that the Master had taken those 
accounts, the Master has in his second Report, without any new direc- 
tion, but under the Order in the original Decree, proceeded to take a 
farther account of those rents and profits. There is no waiver : but 
supposing a waiver by any of the parties adult, the petitioner, not 
having been a party at the date of the Report, of the 24th of Novem- 
ber, 1783, though he was then in existence, and was a necessary 
party, cannot be bound by any effect of such Report with reference' 
to those, who were then parties ; and having been an infant during 
all the proceedings, that followed that Report, is still entitled to the 
benefit of this inquiry. All parties, interested in the inquiry, being 
now before the Court, capable of making their defence by affidavit, 
and the proceedings in the Master's office, this is not a proper case 
for an original Bill ; which from the number of parties, and the great 
length of the proceedings, which it would be necessary to state, 
would be attended with enormous expense. 

The Solicitor General [Sir Samuel Romilly] and Mr. Leach, op- 
posed the Petition ; contending, first, that this application was de- 
cided by the refusal of the Motion ; as every thing, that 
can be done by Petition, may be done by Motion : * the [* 393] 
other course being adopted only as more convenient ; the 
ground appearing to the Court, upon the petition, and not by the 
allegation of Counsel only. They insisted, that after the General 
Report under a Decree the Master could not prosecute a particular 
mquiry, directed by the Decree ; and that if a person is aggrieved 
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by proceedings in a cause, in which he is not a party, the only 
mode of proceeding is an original bill, in the nature of a supple- 
mental bill ; and they referred to Lhyd v. Johnes (1). 

The Attorney General [Sir Arthur^ Piggott], in reply, observed, 
that no fresh right was communicated here : nor was any thing new 
to be stated. In Lloyd v. Johnes it was necessary to state the new 
right coming in. This is a Petition merely to carry a Decree into 
execution. 

March dth. The Lord Chj^ncellor [Erskine]. — ^I do not find, 
that there are any precise or positive boundaries between motions 
and petitions ; as they are to be applied to carry into effect Decrees 
and Orders, so as to exclude all discretion in the Court to grant or 
to refuse them, according to circumstances. But, generally speak- 
ing, motions, which have for their object to give efiect to decrees 
and orders, should be confined to cases, where the order, which is 
to bovmade upon the motion, arises out of recent proceedings, con- 
cerning which there is no doubt. 'For, as the adverse party knows 
nothing but by the notice, containing only the name of the cause, 
and what is prayed of the Court, the proceedings ought to be recent 
and notorious : so as that the adverse party may be sup- 
[* 394] * posed to be perfectly conusant of all the steps and pro- 
ceedings in the cause, as much as if at a greater expense 
they were recited in a petition. On this principle, it is admitted, 
that I did right in refusing to make any Order on the motion. 

What cases are of this sort, and what may require the formality 
of a petition, reciting all the proceedings in a cause, is a matter ob- 
vious enough in the application of the principle : but it is still a mat- 
ter of discretion. Lord Eldon> it is said by Mr. Alexander, would 
not allow money to be paid out of Court upon Motion (2) ; as the 
recitals in a Petition, which must be justified by the proceedings to 
warrant the drawing up of the Order, would always speak for them- 
selves at any distance of time, or change of parties in the cause. A 
petition upon this principle is the proper form of proceeding to give 
effect 4o a Decree of long standing by a party to the cause, entitled 
to the benefit of it. But by this proceeding a decree can neither 
be added to, nor altered. To add any thing to a decree, the con- 
sequence of any proceeding, which the decree had directed, the 
cause must be set down for farther directions. To alter the decree 
itself in the minutest particular, the cause must be re-heard. 

The Petitioner Archdall's Counsel admit this ; and say, that they 
do not seek by this petition to add to the Decree, or to any Order, 
made under it ; or to annul any proceeding, which has been had : 
but that by an Order, made on the hearing of the cause for farther 
directions, in 1778, the Master, among other things, was directed to 
inquire, whether the Plaintifis had made any and what rent of the 



(1) 
(2) 



^fUt, vol. ix. 37. 

Not a gross sum : but interest may: 4 Madd. 398. 
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manor house of Horton ; and whether the same had been in the oc- 
cupation of any body ; and whom ; and he was directed 
to set up a lvalue on such occupation by way of rent ; ["^SQS] 
that in pursuance of this Order, the Master made his Gen- 
eral Report, on the 24th of November, 1783 ; the petitioner being 
only two months old ; wholly omitting this inquiry ; and that several 
other proceedings were had during his infancy without correcting 
this omission : he being besides not a party to the cause, until he 
was made so by Supplemental Bill in 1789 ; and not coming of age 
till ] 805 ; and, therefore, the Counsel for the petitioner say, that 
they do not seelL to alter or disturb any of the proceedings ; but only 
that the Master should now make an inquiry, expressly directed by 
the Decree ; which, it appears by all the subsequent proceedings in 
the cause, has not been carried into effect ; that the right therefore 
is clear ; and that the formal remedy is by petition. 

To this statement I answer, that, if the right was clear, and the 
petitioner was entitled as of course to the remedy he seeks, I should 
consider a petition to be the proper form for obtaining it. Nor do I 
mean to say, that, if I were to entertain the petition, and ultimately 
to order according to the prayer of it, and what I ordered was in 
Bubstapce right, any appeal could be supported on the ground, that 
the thing was improperly done by petition, and not by bill. But I 
consider, that according to the nature and difficulty of the case the 
Court has a discretion to refuse to enter upon it, except by a bill 
regularly filed. 

The infant was not in existence when the Decree was made in 
1772; nor at the date of the Order in 1778 ; the non-execution of 
which is the foundation of the petition. The Court had before it all 
the proper parties to the suit : the infant's title coming in between 
his parents and persons entitled in remainder, by his sub- 
* sequent birth in 1783 ; and although I do not mean to [* 396J 
say, that the rights of the inheritance are bound by the 
acts or laches of tenants for life, as they are by the acts or laches of 
tenants in tail, yet, on the other hand, it is an alarming proposition, 
that there can be no quietus for any person, absolved from any duty 
or obligation by a proceeding in a cause, that has all legal parties to 
it, until by the course of nature and human events no person can 
possibly come into the world with rights, not concluded by the par- 
ties to the suit. 

This might go on more than a half a century, in many cases. 
Suppose Lord Hinchinbrook, now Lord Sandwich, were dead before 
this petition, or any thoughts of this petition : what means of defence 
would belong to those, who represent him ? 

As Mr. and Mrs. Archdall had a direct interest to insist on the 
charge of Lord Hinchinbrook, the reasonable presumption is, that 
they had reason for not enforcing it. The money might have been 
paid ; or the improvements might have swallowed up the rent, and 
made him a creditor, not a debtor : or he might have taken posses- 
sion with the consent or all parties, under an engagwient not to be 
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charged with rent. The infant besides was made a party in 1789 ; 
and it is admitted, that an infant suitor is bound by laches in the 
suit. It was equally open to him then as now. I do not however go 
upon that) but upon the effect of the length of time, in a case so cir- 
cumstanced. 

It is upon these principles that Courts of Law will not maintain 
the clearest rights, though not barred by Statutes of Limita- 
[''^SQ?] tion, after a length of time, "^analogous to the requisitions 
of such Statutes. Human affairs call aloud for such prin- 
ciples in the administration of justice. I do not mean to say, that 
they may be found to have any just application to this case : but a 
bill is the proper mode to try that question. When the Bill is filed, 
the adverse party may demur to it ; or plead to it. He may by those 
modes resist the account to be taken under such disadvantages. It 
is said, that the affidavits might furnish the same lights. They 
might in every case. The forms of the Court are ancient forms ; 
which the wisdom of ages has established, and by which I am 
bound (1). 

Therefore, I think, the right of the petitioner, as it is connected 
with the time, and the forms of the Court, is not of a kind to be best 
discussed upon a petition ; and although (as I have said), I do not 
think, that any technical objection could strictly be taken to this 
mode of proceeding, yet it is in the exercise of the Court's discretion 
a fitter subject of a BiH. 

1. A REGULAR notice, dated 28th April, 1817, has been published by the Court 
of Exchequer, and is inserted in 4 Price, 22, announcing that " ail applications for 
transfer of stock, or payment of money out of court, where decrees have been 
made, are to be by way of petition, similar to the practice in Chancery." This 
distinction, however, has been made in the Court of Chancery : when it is sought 
to have a gross sum paid out of court, a petition is necessary, (unless in cases of 
money carried to a particular account, and the title to which is quite clear: Heath- 
cote V. Edwards, Jacob's Rep. 504) : but where interest only on a gross sum is ap- 
plied for to be paid out of court, that may be done on motion : Anonymout cascj 4 
Mad. 229 : and not only payment of interest on incumbrances, but also payment 
of arrears of annuities, has been granted on motion : Skinntr v. Sweety Coop. 55. 

2. The rule, that no addition to, or alteration in a decree ought to be made 
either by motion or petition, is a good general one, but it admits exception : see, 
ante, note 3 to Habersrham^ v. Vincent, 1 v . (58. 

3. An infant, when plaintiff', is as much bound by a decree in the cause, and as 
little privileged, as one of full age : Lord Brook v. Lord Hertford, 2 P. VVms. 519 ; 
Gregory v. Molesioorth, 3 Atk. GSS. But, before a decree is made, the court will 
take care of an infant plaintiff, and not suffer him to be caught by any improper 
submission inserted in his bill : Searle v. St. Eloy, 2 P. Wms. 387. In JSTetoburfh 
V. Bickerstaffe, 1 Vem. 295, it was strongly ur^ed, arguendo, that, when a verdict 
respecting real estate has passed against an infant, that binds his right as to an 
account of profits, and that, from the time when possession was recovered, kuAeg 
will run against an infant It is true, that in the s^me case, Lord Keeper North 
cited the observation from Littleton, that, ** if a man intrude upon an infant, he 
shall receive the profits only as guardian : and the infant shall, in equity, have an 
account against him as gtiardian ; " but, in Wynch v. The East Indm Company, 3 
P. Wms. 309, Lord Talbot, C. laid it down as clear law, that, with respect to a per- 
son^ demand, if an executor, administrator, or trustee for an infant, neglect to sue 



(1) See the note, ante, vol. ii. 15. 
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within six years, the Statute of Limitations will bind the infant: the only remedy 
of the infant would be against such executor or administrator, who, according to 
Chief Justice Holt, would be guilty of a devastavit, in not having brought the ac- 
tion in due time : Hayward v. EInsey, 12 Mod. 573. And, unquestionably, an in- 
fant who neglects to enter within six years after he comes of age, is as much bar- 
red by the Statute of Limitations from bringing a bill for an account of profits, as 
he is from a^ action of account at common law : Lodity v. Lackey, Free, in Cha. 
518. Where an infant has a right, it is by no means necessary the assertion of 
that right should be delayed till he Lb of age ; his next friend may prosecute the 
necessary suit : Blake v. Bunbury, 1 Ves. Jun. 195. As to the limitation of time 
within which a right or title of entry, that first devolved upon the claimant when 
he was within age, must be acted upon, see the second section of the statute 21 
Jac. 1, c. 16. 

4. Where a decree has been obtained, but the parties interested, and who might 
have proceeded under the decree, have slept on their right for a considerable 
time ; even in a case of gross fraud, the court might not be doing justice in de- 
creeing an account against executors, legatees, and innocent persons, claiming 
under the fraudulent party : Hercy v. Dintcoody, 2 Ves. Jun. 92. For, though it 
is beyond all question that it is competent to a court of equity to take away from 
third persons itie gratuitous benefits they have derived from parties who obtained 
the means of granting them by fraud, imposition, or undue influence (Hugvenm v. 
Baatley, 14 Ves. 289, Madcrtth v. Symmona, 15 Ves. 340), still, in this, as in all 
other cases, relief should be sought within reasonable time ; for courts of equity, 
as well as courts of law, always discourage, and are disposed to make every pre- 
sumption against, stale demands ; see, ante, the notes to Jonee v. TkLrhervUle, 2 V. 
Ill ; and the notes to Hillary v. ffalUr, 12 V. 239. And, that a defendant may 
have the benefit of an objection grounded on length of time, not only when he 
pleads it, but also when he makes the objection by way of demurrer, see note 2 
to Edsell v. Buchanan, 2 V. 83. 



GOOD t;. BLEWITT. 

[Rolls.— 1806, July 2; 1807, Feb. a] 

Bill by one of the Officers and crew of a Privateer against the owners for an 
account of captures, according to the articles. Leave given to amend by stat- 
ing, that the Bill was on behalf of the PlaintiflT and all others ; and upon that 
amendment the account was decreed (a). 

This Bill was filed by the Captain of a privateer, named The 
Happy Return, against the owners for an account, according to the 
articles, that had been executed for a distribution of the prizes made 
by that ship. 

Mr. Fonblanque and Mr. HaUy for the Defendants, took an objec- 
tion for want of parties ; insisting, upon the authority of 
^Moffatt V. Farquharson (1), that all persons interested [*398] 
must be parties ; as was held in that case ; though the 
Bill was filed by the Plaintiff on behalf of himself and all the 
others. 

Mr. Richards and Mr. fVetherell, for the PlaintiflT, said, in Adair v. 

(a) For the rule and exceptions in cases of a multitude of parties in interest, 
see, anie, note (a) Lloyd v. Loaring, 6 V. 773. 
(1) 2 Bro. C. C. 336. 
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The New River Company (1) it was held not necessary, that all per* 
sons interested should be parties ; admitting that the bill in that cause 
stated, that there was a great number of persons interested, and it 
was impossible to bring them before the Court ; the Bill in this cause 
having no such allegation ; merely stating, that the articles were 
signed by a great number of persons. 

The Master of the Rolls observed, that this was the case of a 
Plaintiff, instituting his own suit for his own interest; that Lord 
Hardwicke had certainly laid down, that all must be parties ; but the 
question was, whether that had been departed from. 

Leave was given to amend, by introducing a statement, that the 
Bill was on behalf of the Plaintiff, and all other the mariners and 
persons, who had signed the articles, and had not received their 
shares of the prizes. 

Feb. 1th. The Bill was amended accordingly. The prayer of 
the amended Bill, was an account of the shares due to the 
[*399] Plaintiff, as Captain, and all other the unsatisfied * mari- 
ners and persons, entitled under the articles ; and that a 
distribution may be made. 

Mr. Fonblanque and Mr. Hall, again objected ; contending, that 
the Bill in its amended form, as a Bill on behalf of the Captain and 
others, interested under the articles, could not be sustained. They 
compared this to the cases of part owners of a ship, and other part- 
nerships ; in which all the owners or partners must be either Plain- 
tiffs or Defendants. In a Bill for a residue all the residuary lega- 
tees must be parties ; and generally in all cases, where several per- 
sons have the same title, as jointly interested in the same subject, 
they must all be parties. This rule is absolutely necessary, in order 
to protect the person, against whom the account is sought, from be- 
ing exposed to many suits, to have the same account taken by other 
persons, having the same right. The only two cases, in which Bills 
of this kind are permitted, are those by creditors and legatees : but 
these are necessary on account of the situation and duties of an ex- 
ecutor, and the peculiar nature of his trust ; and the established prac- 
tice of the Court is framed with this view. If a creditor will not 
come in before the Master, the Court restrains him from suing the 
executor at law. But in this instance, what is to prevent the rest of 
the mariners from bringing actions against the Defendant for their 
shares ? This Bill is in truth nothing but a Bill by the Captain for 
his share ; for which he ought to bring an action. 

Mr. Richards and Mr. fVetherell, for the Plaintiff. — The general 

rule is clear ; but it will be found, that the cases of Bills by legatees 

and creditors, are by no means the only exception to it ; and it would 

be singular, if the exception should be permitted in those 

[* 400] Bills * alone, and refused on other occasions, where the 

same, or even a greater, necessity for it may exist. Upon 

(1) w^n/e, vol. xi. 429. See Uoyd v. Loarinf^^ vi. 773; Pearson v. BdMar^ iv. 
'627; and the note, 638. 
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this ground it never was doubted, that a bill will hold by some ten- 
ants or copyholders of a manor, or by some inhabitants of a parish, 
on behalf of themselves, and all others interested, to establish the 
custom of a manor, a right of common, fishery, &c. Bills of this 
kind are not unfrequently seen upon this very point of prize money : 
there is a case of Leigh v. Thornas (1) ; where the objection was 
taken, that the Bill was not on behallf of the crew, generally ; and 
it seems consequently to be allowed, that a bill in that form would 
have done. But the case of Chancey v. May (2) is a decision quite 
in point. There a Bill was brought by the Treasurer and Proprie- 
tors of a numerous Subscription Company, on behalf of themselves 
and all other Proprietors, against their late Treasurer for an account ; 
and the objection, now insisted upon, was taken, and over-ruled ; as 
it would be impracticable to make all persons parties by name : and 
the continual abatements would defeat the ends of justice. Anoth- 
er authority of the same kind, is a late case of Ansell v. Esdaile in 
the Exchequer ; which was a Bill against Treasurers of a Tontine 
Club, by some members, on behalf of themselves, and all the rest, 
for an account and distribution. 

These are instances of exceptions from the rule, requiring to be 
on the Record as Plaintiifs all parties interested in the right to be 
established. But in some cases the exception is permitted with res- 
pect to Defendants ; where the rights of ♦those, who are not made 
Defendants, may be bound, or at least affected ; as in 
^ Adair v. T%e New River Company (3) : so in Cuthbert [*401] 
V. Westwood (4) ; where it is laid down, that in a Bill to 
establish a payment in lieu of tithes against the land-owners it is not 
necessary to make the occupiers Defendants, on account of their 
number : and in the case of Biscoe v. The Undertakers of the Land 
Bank (5) a Bill, calling upon 16 of 250 subscribers, to make good 
to the Plaintiff their proportions of his loss, was entertained. 

The present case obviously falls within the necessity of the Ex- 
ception. If a prize-agent cannot be made to account, unless all the 
crew of a ship are parties on the Record, it may fairly be said, that 
he can never be brought to an account in a Court of Equity. 

The Master of the Rolls [Sir William Grant], — I have con- 
sidered this point. There is a strong resemblance between this case 
and that of Chancey v. May. In both cases a great number of persons 
associated together for the purposes of the adventure, under the agree- 
ment, common to all. In Chancey v. May the other persons could 
not possibly have been made parties ; and the rule was dispensed 
with. If this is to be in mny case permitted, no case can call more 
strongly for the indulgence, than where a number of seamen have 
interests; for their situation at any period, how many were living at 

(1) 2 Ves. 312. 

(2) Pre. Ch. edition by Mr. Finch, 592. 

(3) AfnU, vol. xi. 429. 

(4) Gilbert's Rep. '230. 

(5) 2 Eq. Ca. Ab. 166, pi. 7. 
VOL. XIII. 18 
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any given time, how many are dead, and who are entitled to repre- 
sentation, cannot be ascertained. This is a case therefore, that calls 
peculiarly for that indulgence. It is not a case, where a great num- 
ber of persons, who ought to be Defendants, are not brought 
[*402] before the Court, but *are to be bound by a Decree 
against a few. These persons have interests as Plaintiflfs, 
and there is no greater inconvenience than in the ordinary case of a 
Plaintiff suing on behalf of himself and all others. If the inconve- 
nience should arise of such a claim being brought by any person for 
his share, the Court would have the same power of redressing it as it 
exercises for the protection of an executor. 

The Decree was made accordingly (1). 

1. A NOTE of the proceedings in this cause, as far as relates to the motion made 
for bringing into court the share of claimants abroad, who did not come in under 
the decree, is given in Cooper, 197. 

2. As to the doctrine of dispensing with parties (whether as plaintiffs or defend- 
ants), and admitting some to represent the absentees, when it would lead to great 
practical inconvenience to bring them all before the court, see, ante, the note to 
Hie MorMy-General v. Jackson, 11 V. 365. 

3. Every creditor has a right to prosecute his own demands, Coysgame v. Jones^ 
Ambl. 613 ; and it never can be reduced to a general rule, that one bill onlv shall 
be depending, where there are a number of creditors : Jlnonymous cast, 3 Atk. 
603. Where there are two sui]/3 by creditors, and no decree pronounced in either, 
the court cannot stop either of the suits : Mortimer v. West, 1 Wils. Cha. Ca. 161 ; 
and see Rcevt v. Dolby, 2 Sim. & Stu. 465. 

4. In Pearae v. Green, 1 Jac. & Walk. 142 — 145, the principal case was dis- 
cussed, and some of the circumste^ices more fully detailed than in Mr. Vesey's re- 
port As in the present case, so in P torse v. Grttn, which was a suit of a similar 
kind, the defendant was charged with interest and costs, on the ground that every 
accounting party ought to be constantly ready with his accounts : see note 1 to 
Lord Hw^mckt v. Vtmon, 4 V. 411. 



ASHBURNHAM v. THOMPSON. 

[Rolls.— 1807, March 2, 5.] 

Interest against Executors for balances in their hands: with Costs, upon the 
circumstances ; not of course, merely as charged with interest (o). 

A CLAIM of interest and costs was made against executors, under 
the circumstances appearing on the Master's Report ; that they had 
in their hands for 20 years large balances ; upon an average above 
1000/. ; and that they settled the account of an agent of the testator, 

(1) Post, vol. xix. 336. 

(a) When trustees and executors will be chfu-geable with interest, see, anU, 
note (h) Tew v. Winterton, 1 V. 451 ; note (6) Longmort v. Brovm, 7 V, 124. 

As to their costs, see, emit, note (b) Sammts v. Bickman, 2 V. 36; Bennett v. 
Mans, 1 Younge dt C. 247 ; Baker v. Carter, ibid, 250 ; 2 WUliams, Exec. 1462, 
1463. 



1807.] A8HBURNHAM V. THOMPSON. 402^ 

iDcluding an allowance of Commission at 5/. per cent. ; though no 
such charge had been made during the life of the testator. A sum 
of 600/. also appeared by the Report to be the profit upon stock 
transactions. The Will directed the property to be laid tout in the 
funds in trust for the Plaintiffs. The executors by their answer rep- 
resented, that they kept the trust-money at their banker's to a separ- 
ate account. 

Mr. Fonblanqne^ Mr. TVotoer, and Mr. Maddocksy for the Plain- 
tiffs. — Executors, keeping money at their banker's, though placed to 
a separate account, are liable to interest ; being under 
their control, and increasing their credit * at their banker's. ^ 403] 
Their Une of duty is marked out by the Will ; to lay out 
the property in the funds for the benefit of the Plaintiffs. The 
other legacies being very inconsiderable, and the dividends of the 
property in the funds sufficient for maintenance, there is no « reason 
for keeping these balances in their hands ; nor is any reason pre- 
tended. They say merely, that they kept the money in their bank- 
er's hands ; which is never admitted as an excuse : HilliarcTs 
Case (1). Younge v. Combe (2). Piety v. Stace (3). Langmore 
V. Broom (4). If they make no interest, they shall be chlirged with 
interest at the rate of the Court : if they have made interest, or 
a greater profit, they shall be charged accordingly. Rocke v. 
Hart (5). , 

The accounts should be taken with rests, with a view to com- 
pound interest ; according to Raphael v. Boehtn (6). 

As to the charge of commission, in a late case (7) a claim of 
commission by Sir Stephen Lushington was disallowed by Lord 
Eldon, on the ground, that no charge had been made during the 
testator's life. * 

This is also plainly a case for costs, according to Seers v. Hind (8). 
The executors, investing money in Stock, transferring Stock into 
their own names, and trafficking with it, cannot represent that they 
were not guilty of a breach of trust. 

* Mr. Richards and Mr. Thomson, for the Defendants, [* 404] 
admitted, that the executors must pay interest for the bal- 
ances in their hands, according to the regular course ; but observed, 
that the habit of the Court is not to charge compound interest ; and 
the case of Raphael v. Boehm was a case of very special circum- 
stances, upon a Will, containing very particular directions for accu- 
mulation. 

The Master or the Rolls [Sir William Grant] pronounced 
the Decree, with Costs, against the Defendants ; but went into the 



(1) ^rde, vol. i. 89 ; see the notes, 90, 99 ; xv. 472. 

(2) .^nfe, vol. iv. 101. 

(3) Ante, vol. iv. 620. 



.^n(e, vol. xi. 58 ; Modey v. fFard, xi. 581 ; Bate v. Scales, xii. 402. 



(4) Jinte, vol. vii. 124. 

(5) jJnte, vol. xi. 58 ; ^ 

(6) JhUty vol. XL 92 ; pa^, 407, 

(7) See Bruere v. Pemberion, ante, vol. xii. 386. 

(8) wAite, vol. i. 2d4. 
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circumstetices, as a ground for i^ ; observing, that be did so, seeing 
the rule laid down in Seers v. Hind (1) in that general manner; 
that, where interest is given against executors for a breach of trust, 
Costs should follow of course : a proposition, to which he was 
not quite prepared to accede; as there may be many cases, in 
which executors must pay interest, which would not be eases for 
Costs (2). 

See anUf the note to Seera v. Hind, 1 V. 994. 



SHEE t;. HALE 

[RoLLs.>-1807, March 6.] 

Be^^uest of an annuity, with condition to fall into the residue upon signing an 
instrument, agreeing to sell, assign, charge, or dispose of, or empower any per- 
son to receive, &c. in the most comprehensive terms. 

The condition broken by taking the benefit of an Insolvent Act 

' John Mootham by his Will, dated in March 1803, gave and be- 
queathed all the residue of his real and personal estate to 
[* 405] trustees, upon trust, to ^ pay to his son John Mootham the 
yearly sum of 200/., clear of all deductions, during the 
term of his natural life, or until such time as his said son should ac- 
tually sign any instrument, whereby or in which he should contract 
or agree to sell, assign, or otherwise part with, the same or any part 
thereof, or any way charge the same, or any part thereof, as a secu- 
rity for any sum or sums of money, to be advanced or lent to him 
by any person or persons whomsoever, or in any other manner what- 
ever charge or dispose of such annuity, or any part thereof, by an- 
ticipation ; or whereby or in which he should authorize or empower, 
or intend to authorize or empower any person or persons whomso- 
ever to receive such annuity, or any part thereof, except only as to 
the then next quarterly payment, after such authority or power 
should be given : such annuity or annual sum to be paid to his said 
son John Mootham by four equal quarterly payments ; and he de- 
clared his will to be, that in case his said son should at any time 
sign or execute any such instrument or writing for the purposes or 
any of the purposes aforesaid, (except as aforesaid,) then and from 
thenceforth the same, and every part thereof, should cease to be paid 
or payable to him ; and should sink into the general residue of his 
personal estate. 

By a Codicil, dated the 27th of December, 1803, the testator be- 
queathed the residue of his estate and effects to the same trustees, 
upon trust to pay the interest and produce thereof unto his wife 

(1) winie, vol. i. 994 ; Modey v. fTardy xi. 581. 

(2) Ante, Sammu v. J^idtman, vol. ii. 36 ; see the note, L 294. 
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Elizabeth, during her life ; and after her decease directed them to 
transfer such residuary personal estate to other persons. 

The testator died on the 6th of July, 1804. John Mootham, the 
son, being in confinement for debt, took the benefit of an 
* Insolvent Act, passed on the 30th of July, 1804 ; and [*406] 
the annuity of 200/. under the Will of his father was in- 
serted in the schedule of his property delivered in, and signed by 
him. 

The Bill was filed by the assignees under the Insolvent Act, 
claiming the annuity. The answers raised the question, whether 
the annuity was forfeited and sunk into the residue. 

(1) Mr. Richards and Mr. Roupelly for the Plain tifis, and Mr. 
Fonblanque and Mr. fV. Agar, for the Defendant Mootham, con- 
tended, that Mootham, the son, had not done any act, that could in- 
€ur a forfeiture ; which is to be construed strictly ; and in this Will 
an act of the party is intended ; not an act of law. 

Mr. Thomson and Mr. Benyon, for the Residuary Legatees. — This 
is a plain case of forfeiture under the words of this Will ; which are 
very comprehensive ; speaking of any instrument, whereby he shall 
authorize or empower, or intend to authorize or empower, any per- 
son to receive the annuity. It is by his own act that he is to have 
the benefit of this Insolvent Act. He cannot be discharged, unless 
he signs schedules, and gives notices, &c. This Act is purely for 
the benefit of this debtor ; not compulsory, as a Commission of Bank- 
ruptcy, or the clause in the Lords' Act : but the debtor has an op- 
tion, whether he will take the benefit of it. No one can doubt his 
intention ; when he signed the petition and schedule. He has there# 
fore done acts, by which the annuity is forfeited. 

The Master of the Rolls [Sir William Grant]. — [* 407] 
The intention of the testator, to make this annuity per- 
sonal to his son, cannot be doubted. The question is, whether that 
intention is sufficiently expressed. He has gone awkwardly about 
it, by expressing particular acts. His son was not to have this as a 
fund of credit. The testator supposed he had sufficiently guarded 
against that. It appears to me, that the son has done an act within 
this Will, to authorize or empower others to receive this annuity. 
This difiers from the case of the bankrupt (2). The bankrupt had 
not done any thing.. The insolvont debtor was not in a situation to 
be compelled to part with this annuity. He might have enjoyed it 
for his life. The signing of the petition and schedule appear to me 
to be clear acts. As to the intention there can be no doubt. 

When a testator has coupled a trust-devise for life with a proviso, that if the 
intended object of his bounty shall '* assign or dispose of, or otherwise charge or 
incumber his life estate, so as not to be entitled to the personal receipt, use, and 
enjoyment thereof, then and from thenceforth, the annui^ or life estate or interest 
of the party so doing, or attempting so to do, shall cease and determine, and shall 
immediately devolve upon the person next entitled thereto in virtue of the farther 

(1) The arguments and judgment ear relaliaru, 

(2) Dommeti v. Bedford, ante, vol. iii. 149; see the note, 150. 
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limitations contained in the said devise ; the trust-life estate, first given, will be 
determined, either if the devisee sign an agreement that his life-estate shall be 
chargeable with a debt, in case some other specified property should prove insuf- 
ficient, which turns out to be the case; or, if he execute a power of attorney, 
authorising a creditor to receive the rents and apply them in payment of deb^ 
under which arrangement the conditional devisee for life has been out of the re- 
ceipt of the rents, and, for a time, has had no control over them : or, to put a third 
case, if he borrow money on the credit of future rents, for which he has delivered 
anticipated receipts, and empowered the lender to recover the same for his own 
use : WUkifison v. mikiruon, 2 Wils. Cha. Ca. 57 ; S. C, 3 Swanst 522 ; for all 
these are voluntary acts : Doe v. Hattkes, 2 East, 486. It seems, however, from the 
opinion expressed by Sir William Grant, when the case just cited was first heard 
before him (as reported in Coop. 201), that if the devisee had not by his own act 
divested himself of the personal enjoyment of the property, an alienation by act 
of law would not have determined his estate ; but that, although his interest could 
not be transferred by him to his voluntary assignees, still his interest, if it had not 
previously been put an end to, would have passed to assignees under a commission 
of bankruptcy issued against him ; for assignees under a commission of bank- 
ruptcy do not come in by the act of the part^: Doe v. Bevan, 3 Mau. & Sel. 358. 
But, undoubtedlv a testator may, by expressin|f distinctly an intention to that ef- 
fect, make any devise given in trust by his will, determinable whenever his devi- 
see shall become bankrupt : Cooper v. Wyaitj 5 Mad. 489 ; The Kins^ v. Eohitimm^ 
Wightw. 393 ; Brandon v. Robinson^ 18 Ves. 432 ; just as, upon similar principles, 
a landlord may always stipulate, if ho pleases, that lease granted by him shall 
cease and be determined, in case of the bankruptcy or insolvency of the lessee; 
or if he shall not continue actually to occupy the premises : (Doe v. Clarke^ 8 
East, 186 ;) or, if the term granted by the lease shall be extended or taken in exe- 
cution ; such a clause will cehainly determine the lease whenever the premises 
are taken in execution ; and, if an extent has been issued against the lessee, under 
which his interests have been seized into the King's hands, the title of the Crown 
can onlv be commensurate with that of its debtor, and that interest will be defeat- 
ed by the very act of executing the writ of extent: T%e King v. Topping, ATCleL 
& Younge, 558. But, without such a special proviso, though, under a judgment 
confessed by the lessee, the lease should be taken in execution and sold, this will 
not be a forfeiture of the lease under the ordinary covenant for re-entry in case the 
lessee shall assign, transfer, make over, or otherwise part with the indenture of 
lease, or the premises thereby demised : Doe v. Carter, 8 T. R., 64. This, how- 
ever, must be understood only of a bona fide execution, grounded on a judgment, 
not collusive, but in invilumi S, C 8 T. R. 302. 
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RAPHAEL V. BOEHM. 
[1807, March 9, 10.] 

Executor directed not to derive any advantage from keeping money in his hands 
without accounting for legal interest,'and to accumulate for the infant cesluis 
que trust. 

Decree, directing a computation of interest at 51. per cent on all sums received 
by him, while in his hands; "and that the Master do in such computation 
make half-yearly rests." The ohject of that direction is to charge compound 
interest ; and the Decree, though perhaps going farther than usual, was held 
under the circumstances, the Executor having kept tlie whole property in his 
hands, properly executed by a computation of interest upon each receipt from 
the day it was received ; the balance of receipts, with the interest so calculated, 
and payments, being struck at the end 'of the half-year; and that balance, so 
composed of principal and interest, being carried forward as an item in the 
account, producing interest Affirmed on re-hearing (a), [p. 408.] 

This cause came on upon a Petition, presented by the 
Defendant, to re-hear the Decree (1), * pronounced by [*408] 
Lord Rosslyn [Loughborough], upon the 26th of July, 
1798. 

Mr. Perceval, Mr. Hart, and Mr. Mitford, for the Defendant, in 
support of the Petition. — This Decree, directing the account with 
interest at 5/. per cent, upon all sums of money from the respective 
times, at which they were in the hands of this executor, and with 
half-yearly rests, proceeds upon an erroneous principle. There is 
no instance of charging an executor in this manner, upon the princi- 
ple of compound interest ; even when the Court has been disposed 
to act vindictively against him ; for which there is no ground in this 
instance. Even in that case the Court does not call upon the exec- 
utor to pay more interest than he did or could make. Waring v. 
Cuniiffe (2). Nightingale v. Lawson (3). Unless the Court is 
bound by the particular directions of the Will, the account must be 
taken in the ordinary course, at 4 per cent. ; and without rests. 
The direction of this Will is, that he shall account, with legal inter- 
est : which expression must have reference to the character of the 
person who is to account. If this executor had laid out the money 
in the funds, the capital would have been less by above 7000/. than 
it is, according to the manner, in which he has accounted. Lord 
Eldon intimated his opinion, that this Decree had gone farther than 
usual; and expressed considerable doubt of its propriety. 

The Solicitor General [Sir Samuel Romilhj], Mr. Richards, and 



(a) When trustees and executors shall be chargeable with interest, see, ante, 
note (b) !rew v. Winlertan, 1 V. 451 ; note (b) Longmore v. Brown, 7 V. 124. 

Under particular circumstances, the Court will charge an executor compound 
interest 2 WiUiams, Exec. 10-28, 1314; Jennison v. Hapgood, 10 Pick. 77; 
Docker v. Sowes, 2 M. & K. 655; Binninglon v. Harveood, 1 Turn. & R. 481 ; 
IfiUson V. Carmichael, 2 Dow & C. 58 ; Jralker v. Woodward, 1 Russell, 107. 

(1) See the former Report, ante, vol. xi. 92, and the references. 

(2) Ante, vol. L 99 ; see the note. 

(3) 1 Bro. C. C. 440. 
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Mr. Thomson, in support of the Decree. — ^This Decree was made, 
not upon the general rule, but upon the particular circum- 
[*409] stances, the special * directions of the Will, and the con- 
duct of this executor. The Will has an express direction, 
that the executor shall have no benefit from the money in his hands, 
and that he shall make the interest accumulate for the benefit of the 
legatees. He might in the funds get a great deal more than 5/. per 
cent. His conduct as to the sums of 30,000/. and 12,000/. was, that 
the former was in his hands three years and a half ; the latter two 
years and a half. The possible hazard must be considered. He might 
be a man of great landed property ; and yet the money might be 
lost. The Court will not take into consideration the calculation, upon 
which it is represented, that the produce, if the property had been 
invested in the funds, would have been 7000/. less. The Court will 
consider, what the gain might have been. Waring v. Cunliffe (1) 
probably was the common case, with no particular direction. As to 
what was said in Nightingale v. Lawson (2), the direction to lay out 
interest in the funds may be complied with the next hour. The ex- 
pression of <* legal interest," under the directions in this Will, can- 
not be understood interest according to the course of this Court ; 
which is adopted only, where no other rate is mentioned in the Will ; 
according to the usual expression, in every Decree. The difliculty of 
an immediate accumulation, in the case of real estate, is removed by 
this testator, pointing to the funds. Half-yearly rests are directed ; 
as dividends are paid half-yearly ; which might have been laid out 
immediately. 

Mr. Perceval, in reply. — It is plain, that Lord Eldon would not 
have taken so early a period ; pointing at this ; that a time should 
be fixed ; at which it might be said, the Defendant had 
[*410J ^ money in his hands: a time, not actual but supposed. 
Is an executor, liable to all the demands, not to have an 
allowance of any period, to look into his affairs ; to see, what sums 
he is to retain for the expenses, which he is bound to defray. In the 
first half year there are payments to the amount of 552/. ; farther 
payments in the next half year ; and in a subsequent half year the 
payments exceed 1900/. How are these payments to be made, if all 
the property is locked up ? There are also regular payments for 
maintenance, actually allowed. 

The Lord Chancellor [Erskine]. — I agree with Lord Rosslyn 
in the general principle, upon which this Decree is founded ; and it 
is not easy to mistake the opinion of Lord Eldon ; as far as I have, 
collected it from those parts of the Judgment, that have been read. 
But I am not quite sure, whether some consideration is not required 
as to one part of the case. It is truly observed by the Solicitor 
General, that this Decree was not pronounced upon the general rule 
as to the duty of an executor, founded upon two principles: 1st, 
that, in order not to deter persons from undertaking these oflices, 



(1)^ 
(2)1 



.^n£e, vol. i. 99. 
Bro, C. C. 440. 
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the Court is extremely liberal : 2dly, that care must be had to guard 
against abuse. There is no difficulty upon this Will as to the duty 
of the person, acting under it as executor. The testator directs his 
funds to be administered according to the law of England, subject to 
the directions of his Will. The legal rate of interest of the country 
I must take to be 5/. per cent. : that, which the law allows as the 
standard of interest. Accumulation of the surplus beyond the main- 
tenance of each child is directed ; and the testator had in 
view for that purpose the * Government funds. There is [*411] 
no doubt, that, if the executor bad immediately upon re- 
ceiving property, particularly that large sum, invested it in the funds, 
to accumulate, according to the express direction, and the condition 
imposed by the Will, he could not have been called upon to account 
at the rate of 5/. per cent, unless by the fluctuation of the funds the 
produce had reached that amount ; for he would have acted in the 
plain and direct execution of his trust. But these large sums were 
drawn out of a situation, where they were producing the legal inter- 
est, required by the Will ; and yet it is contended, that he is not 
accountable for the legal interest, positively directed by the Will to 
be the standard. The executor certainly can never be permitted to 
state that. 

I also agree, that this account ought to be decreed with rests. It 
is clear upon the Report of this case, that Lord Eldon would have 
made the same Decree, as to the rate of interest, at 5/. per cent. ; 
and with half-yearly rests ; and upon this principle, in which I con- 
cur ; that a trustee, directed to do an act, from which the Cestui qtie 
Trust will derive a particular advantage, not performing that trust, 
shall be charged precisely in the same manner, as if he had per- 
formed it (1). Lord Eldon says, he shall not be permitted to go 
back ; and account, as if he had invested the property according to 
his trus^. Certainly a trustee cannot be permitted to speculate in 
that manner instead of performing his trust. 

The difficulty I feel is upon this pomt ; whether, even upon the 
principle of this Will, the executor was called upon immediately to 
pay in the whole of this sum of 30,000/. ; as if there was no trust to 
be performed: or, whether some account should not be 
taken, and a *time fixed, from which the fund should be [^412] 
considered productive ; which can be ascertained only by 
an account, determining, what sums he might lawfully retain in the 
due execution of his trust. 

March lOth. The Lord Chancellor. — I shall not make any 
alteration in this Decree. I agree to every thing, that appears 
in Lord Eldon's judgment ; and have conversed with his Lordship ; 
who says, if the cause had come originally before him, he should 
have found no difficulty in making the Decree according to the sub- 
stance and justice of the case ; and upon this clear principle, in 

(1) See the note, arUe^ vol. i. 99, to Waring v. CwUiffe. 
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which I perfectly concur, that the duty of this executor does not de- 
pend upon the general rule, as it relates generally to administration 
of assets, but upon the special rule, prescribed by this particular 
Will ; by which accumulation is directed ; the particular mode of 
accumulation is pointed out ; and the executor is told by the Will, 
that he is to derive no advantage from the trust. The great object 
of the testator was the benefit of the infants. If the executor bad 
kept in his hands money to answer the probable purposes of the 
trust, 10,000/. for instance, or any other sum, such, that the Court 
could see an intention to administer the trust, according to his duty, 
and the question had been only, whether he had reserved too large 
a sum, I would have given him the most liberal measure. But, not be- 
ginning to act upon that principle, keeping the whole of the property 
in his hands, he shall not, as Lord Eldon says, be allowed to look 
back, and have the account now taken, and the allowances made, as 
if he had acted upon a different principle. My opinion is therefore, 

that this account is properly directed ; and I am satisfied, 
[* 413] * that, aflirming this Decree, I decide according to the real 

justice of the case. 

The Decree was affirmed (1). 
See, ante, the notes to S. C, 11 Y. 9^ 



O'KEEFE V. JONES. 
[Rolls.— 1807, March 9, 10.] 

Devise, aflcr limitations in strict settlement, in default of such issue then to the 
devisor's next heir at law ; a limitation of the reversion not a contingent re- 
mainder to the heir, at the time of failure of issue, as a purchaser. 

Limitation to a man for life, and " then " to his heirs at law a fee-simple, [p. 415.] 

. Nicholas Rice by his Will, dated the 26th of September, 1765, 
devised a plantation called Fowl Bay, in Barbadoes, with the Slock, 
upon trust, subject to annuities to his children ; that the trustees^ 
after his debts and legacies should be discharged out of the residue of 
the rents and profits, should deliver up the said trust premises to his 
son John Rice, for his life only ; but to be in no wise subject to his 
debts, engagements, or incumbrances ; and after the death of John 
Rice the testator devised the premises to the first and other sons of 
his said son John Rice severally and respectively in tail male, with 
remainder to the use of the testator's eldest son William Rice, for 
his life ; with remainder to his first and other sons, severally, and 
respectively in tail male; with remainder to the use of the testator's 

(I) Baphatl v. Botfm, frosty 590. 
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son Nicholas Rice, for his life ; with remainder to the usa of the 
first and other sons of his said son Nicholas Rice, severally and suc- 
cessively, in tail male ; and in default of such issue, then to the de- 
visor's next heir at law. 

The testator died soon after the execution of his Will ; leaving 
John Rice, his eldest son and heir at law ; William having died in 
his father's life, and Nicholas Rice, the younger son. All the pre- 
vious charges being satisfied, John 'Rice, with the consent 
of * the trustees, entered., and continued in possession un- [^414] 
til his death. By his Will, dated the 13th of September, 
1789, reciting, that he was seised in fee of the Fowl Bay Plantation, 
he devised the said estate, in trust to pay to his wife 1500/. current 
money of Barbadoes, and the yearly sum of 4002. during her life ; 
and, subject to those and other legacies, and his debts, devised all 
the residue of his estates to his nephew John Rice Callendar and 
his heirs for ever. John Rice died soon after the date of his Will, 
without leaving issue. Upon his death his brother Nicholas entered 
upon the Fowl Bay Plantation, under his father's Will ; and con- 
tinued in possession until his death, in May, 1797, without leaving 
any male issue ; but leaving Alice Callendar, his sister and heiress 
at law. 

The Bill was filed by the Widow of John Rice ; having also sur- 
vived her second husband ; praying, that the Will of John Rice 
should be established, and what was due on account of her legacy 
and annuity should be paid. Alice Callendar by her Will, dated 
the 15th of June, 1802, devised the plantation of Fowl Bay to her 
son Nicholas Rice Callendar, and his heirs, subject to a trust term 
of 500 years, to raise certain sums. The Defendants claimed under 
her Will ; and one of them was her heir at law. 

Mr. Richards, Mr. Martin, and Mr. BelJ, for the Plaintiff, con- 
tended, that the last limitation in the Will of Nicholas Rice, the 
testator, to his <' next heir at law," was only a limitation of the re- 
version : the same in effect as a limitation to his '< heirs : " not a 
designation of any particular person, as a purchaser ; in which 
case it could be only an estate for life. They cited Clarke v. 
Smith (1). * 

♦ Mr. Hart, Mr. TTiomson, Mr. Cooke, and Mr. Roupell, [* 415] 
for the Defendants, insisted upon the expression, used in 
this limitation, a term of purchase ; and upon the intention not to 
give the eldest son any power over the estate ; anxiously limiting 
each son to an estate for life only : the effect of the last limitation, 
therefore, must be a contingent remainder to such person as shall 
be the heir of the devisor at the time, when there shall be a failure 
of issue of his sons. 

The Master op the Rolls [Sir William Grant]. — ^It is con- 
tended, that this testator has disposed in such a manner, that his 
son John had not the reversion in him ; but jthat the ultimate lim- 

(1) Com. 73. 
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itation is a contingent remainder to such person as shall be the heir 
at law of the devisor at the time, when there shall be a failure of 
issue male of his sons. That however clearly is only the common 
limitation to his own right heirs ; when he had made as many lim- 
itations as he thought proper ; tying up the estate by entails. The 
argument upon the word <'then" is nothing. A limitation to a 
man for life, and then to his heirs at law, is a fee-simple : that 
word indicating only the order, in which, not the time, at which, 
the limitations are to take place. As to the intention, inferred from 
the circumstance, that estates for life only are given to these parties, 
there is nothing in that. The only object of the devisor was to in- 
sure the entails to the issue of these parties. It happens frequently, 
that the reversion vests in the eldest son : who has only an estate 
for life ; and, when the devisor says, they shall not incumber, &c. 
that is only, that they shall not defeat the estate tail. John Rice 
therefore took the reversion; and consequently had the right to 
make this charge ; under which the Plaintiff claims (1). 

The word " then," in the limitation of estates, is not necessarily an adverb of 
time ; it is more commonly a word of relation to some conditional antecedent : 
Dormer v. BeaucUrk, 2 Atk. 310 ; Rtevea v. Brymer, 4 Ves. 698 : PMury v. El- 
kins, 1 P. Wms. 564; Bigge v. Bendey, 1 Brown, 190. 



[*4I6] MOGGRIDGE v. THACKWELL.. 

[1807, March 5.—Akte, Vol. VII. 36.] 
The Decree affirmed. 

The Decree in this cause (2) was affirmed, upon Appeal to the 
House of Lords. 

See, ank, the notes to S, C, 7 V. 36. 



PROMOTIONS. 

In Hilary Term Mr. Hart, Mr. Thomson, Mr. Martin, and Mr. 
Leach, were appointed his Majesty's Counsel. 

(1) See The J^Sdrquu i^ Cholmonddesf y. Lord atnton, 3 Mer. 171 ; 2Jac& 

Walk. 1. 

(2) Artie, vol. vii. 86. 
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THE SITTINGS AFTER HILARY TERM. 

[47 Gko. III. 1807.] 



STACKPOOLE t^. HOWELL. 

[Rolls.— 1807, March 9.] 

Phxscmftion that a legacy to a person, appointed Executor, is given to him in 
that chanoter; though not apparently connected; unless there are circnm- 
stances, showing, that it is intended for him personally. 

In this case, the circumstances were rather the other way : the lecracies, hy codi- 
cils, to the persons appointed Executors hy the Will, standing lul together, and 
equal in amount One of the Executors therefore, having renounced, not en- 
titled to the legacies (a). 

Sib Gbegobt Page Tubncb by his Will, dated the 17th of May, 
1790, devised his real estates to his family in strict settlement ; ap* 
pointing the Plaintiff and the Defendants Howell and Maberly trus- 
tees to preserve contingent remainders : and, after bequeathing to 
the same trustees some small leasehold estates in Oxfordshire, in 
trast for the persons, who would be entitled to bis freehold estates 
of inheritance, so far as the rules of law and equity would admit, 
gave and bequeathed all his personal estate, the said leasehold estates 
excepted, after payment of his debts and legacies, funeral expenses, 
and the charges of his trustees and executors in performance of his 
Will, or in consequence thereof, to Stackpoole, Howell and Maberly, 
upon trust, that they, or the survivor of them should, 
* as soon as conveniently might be after his decease, invest [* 418] 
the same in the purchase of real estates of inheritance, to 
be settled to the same uses as his real estate : with the usual direc- 
tions for payment of the interest in the mean time to the persons, 
who would be entitled to the rents, for the indemnity of the trustees, 
and for maintenance and advancement of his children ; and after 
appointing his wife guardian, and declaring, that, if any 6f his said 
trustees should die, or desire to be discharged from the trusts of his 
said Will, the said trustees, or the survivor of them, should, with the 
consent of his wife, appoint another trustee, he appointed Stackpoole, 
Howell, and Maberly, executors of his said Will. 

By a Codicil, dated the 19th of May. 1790, the testator gave to 
his wife, for her own use, all his wearing apparel, watches, jewels, 

(a) Wh^re legacies are given to persons, in the character of executors, and not 
as marks of personal regard only, such bequests are considered to be efiven upon 
an implied condition ; viz. that the parties clothe themselves with the character in 
respect of which the benefits were intended for them. 2 Williams, £xec. 919 ; 
IVeeman v. Fairlie, 3 Meriv. 31. 

What is an assumption of the character of executor. See anUy note (a) Harrison 
v. Rowley, 4 V. 213. 
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&c. He also gave her the sum of 2000L He then gave to the 
three persons, whom he had by his Will appointed his trustees and 
executors, and to his steward, legacies in the following terms : 

<' I also give to her brother Mr. Joseph Howell of Clune in the 
county of Norfolk the sum of 300/. I also give to George Stack- 
poole Esq. of Grosvenor-Place London the like sum of 300/. I also 
give to Mr. Thomas Astley Maberly of Hatton Garden Attorney at 
Law the like sum of 300/. I also give to my Steward Mr. John 
Lamb of Blackheath Kent the sum of 100/." 

By another Codicil, dated the 7th of August, 1800, the testator 

gave to his eldest son, for his own use, all his wearing 

[*419] apparel, watches, &c. ; and to his ^wife, during her 

natural life, the use and enjoyment of all his jewels and 

plate, and after her death he gave them to his eldest son for his own 

use. He then gave the following pecuniary legacies : 

" I give to my wife Dame Frances Page Turner the sum of 1000/. 
I also give to her brother Joseph Howell of Market-Street in the 
county of Herts the sum of 200/. I give and bequeath to George 
Stackpoole Esq. of Grosvenor-Place London, the like sum of 200/. I 
also give and bequeath to Thomas Astley Maberly Esq. of Bedford- 
Row Attorney at Law the like sum of 200/." , 

Mr. Stackpoole renounced probate ; but claimed the legacies given 
to him by the codicils ; to obtain which was the object of the bill ; 
as given to the Plaintiff, not as executor, but as a mark of friendsMp 
and kindness. 

Mr. Richards and Mr. Cooke, for the Plaintiflf, contended, that 
there is no authority, that a legacy to a person, who happens also to 
be the executor, shall not have effect, unless he proves the Will ; 
that for that purpose it must appear to be a legacy to the executor, 
intended for him in that character ; and upon condition, that he 
shall not have the legacy, unless he answers the description of ex- 
ecutor. 

Mr. Alexander and Mr. Daniel, for the Defendants. — The only > 
circumstance, distinguishing this case, is, that the appointment of ex- 
ecutors is first made, by the Will ; and the legacies are afterwards 
given by codicils. But the legacy must be understood to be given 
to the Plaintiff, as executor, being previously appointed 
[* 420] * executor ; and, not acting, he has not complied with the 
condition upon which he was intended to take the testa- 
tor's bounty. The case of Read v. Devaynes (1), where the lega- 
cies were held to be given to the executors iti that character, is much 
weaker than this. These legacies being given to a person, who is 
executor, the conclusion is, that they arc given to him as executor. 
The codicils contain legacies to other persons, as well as these to the 
executors : but in both the codicils the legacies to the three execu- 

(1) 3 Bro. C. C. 04. By the Will in that cause the Testator appoints Devaynes 
and Smith his joint Executors in England^ and requests them to accept 100/. each 
for the friendship they have always favored him with. See the notes in Mr. Belt*8 
and Mr. Eden^s editions. 
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tors are equals and stand together ; though, it is true, other legacies 
stand before and after thi&m ; which circumstance cannot have any 
effect. The inference, strong, if not necessary, from the manner, in 
which these legacies are given, and their equal amount, is, that they 
are given in consideration of the character of the legatees : the single 
circumstance of resemblance among them. 

Mr. Richards, in reply. — ^In Read v. Devaynes the Master t)f the 
Rolls considered the gift of the legacies and the appointment of ex- 
ecutors as having connection with each others It appears by the 
Probate of the Will, that they are in the same sentence ; and Lord 
Alvanley united those circumstances. The proposition, now stated, 
is too broad. After the execution of the first of these instruments 
the testator does not notice these persons as his executors : the last 
codicil being executed after a lapse of ten years. The single cir- 
cumstance is, that these legacies, though given with others, happen 
to stand tc^ether. 

* The Master of the Rolls [Sir William Gkant]. — [* 421] 
The question is, whether you must not find circumstances 
to show, that the legacy was intended for the executor in a distinct 
cha^cter ; otherwise the presumption prima facie is, that it is given 
to him, as executor. There is something in the circumstances, that 
the testator has put these legacies together, and that in both the cod- 
icils the legacies to the executors are of precisely the same amount. 
It does seem, as if the testator considered them in the character of 
executors only. I think, the Plaintifi'is not entitled (1). 

See note 2 to AbboU v. Muaie, 3 V. 148. 
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[1807, March 10, 11.] 

Petition of Re-hearing, after an Appeal from the Rolls, dismissed. 
Appeal from the Rolls is a re-hearing, [p. 423.] 

In this cause (2), after the Decree, pronounced by the Lord 
Chancellor [Eldon], a petition of re-hearing was presented by 
the same Defendants, who had appealed from the Decree, originally 
made at the Rolls. 

The Attorney-General, [Sir -^r^AwrP^^o^^], for the Plaintiffs, took 
the objection, that this cause, having been heard at the Rolls, and 
again by the Lord Chancellor upon an appeal from that Decree, 
could be again heard only upon appeal to the House 'of Lords. 



(1) Mhot v.Massie, ante, voi. iiL 148, and the note, 149. 

(2) Reported anU, vol. ix. 464. 



421 EAST INDIA GOV? ANT «. BODDAM. [1807. 

Mr. Richards and Mr. Betty for the Defendants, in support of the 
Petition of Re-hearing, insisted, that they were within the rule, that 

prevailed in Brown v. Higgs (1). 
[* 422] * The Attomey-Oeneral [Sir Arthur Piggott].— The ef- 

' feet of that case is only, that the party is entitled to one 
hearing before the Lord Chancellor. That case is therefore not an 
authority for this purpose. This must depend upon the rule, that was 
applied in Fox v. MacJcreth (2). Though this slight variation was 
made in the Decree, the complaint of the last Decree is upon the 
same point precisely as that, which was made at the Rolls, viz. that 
the Decree did not give a proper indemnity. The rule, as establish- 
ed by Fox V. MacJcreth, is, that after one hearing at the Rolls, and 
another before the Lord Chancellor, they ought to go to the House 
of Lords. When is that appeal to take place ? Suppose your Lord- 
hip should introduce a few words more into the Decree. 
• The Lord Chancellor [Erskine]. — This does not appear to me 
to be a special case. An indemnity yvas claimed by the answer : 
which the Master of the Rolls did not give. The appeal is, I agree, 
in the nature of a re-hearing ; and not properly an appeal. The 
Lord Chancellor upon the appeal did not give the indemnity prayed. 
This application therefore is in substance for a re-hearing of a De- 
cree, that has been affirmed. If this can be done twice, it may be 
asked again, and it seems to be contended, that there is no end of it. 

March ilth. The Lord Chancellor. — If this Decree is wrong, 
it can be reversed, or farther varied, by an appeal only. 
[^ 423] * A Re-hearing is allowed before enrolment under the 
sanction of Counsel's opinion, that the judgment of the 
Court may not be surprised. But, when the error, imputed to the 
Decree, is by such re-hearing brought fully before the Court for delib- 
eration, and the Decree is affirmed, the judgment ought to be final 
against the party, complaining of the original Decree, except by a 
regular appeal. 

This rule, like all others, is open to an exception ; which scarcely 
ought to be called an exception ; as it does not clash with the prin- 
ciple of the rule ; I mean, where there is a manifest mistake ; or, 
where the Judge, who is the author of the Decree, without the argu- 
ment of Counsel, to produce doubts upon the subject, has reason him- 
self to apprehend from his own reflection, that he has mistaken the 
case. There his own discretion would direct another hearing; and 
this is a discretion, which may be safely lodged with a Court ; and 
upon such occasion is most fit to be exercised. But after a re-hear- 
ing it ougfit to rest with the Court itself; and, where, as in the case 
in question, the matter comes before another Judge, who has not the 
means of exercising that discretion, he is bound to give full credit to 



s 



^rUe, vol. viii. 561. 

1 Harg. Jurid. Arg. 451 ; where all the cases are collected. 
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the judgment before delivered ; otherwise, to exercise his discretion, 
he must re-hear the cause ; and there might be no end of Utigation. 
In this case, the first Decree was by the Master of the Rolls. But 
the appeal here is but a re-hearing; and therefore the same rule 
ought to apply (1). On the re-hearing Lord BIdon varied the De- 
cree : but it is not the party, who obtained the original Decree, that 
complains of that variation ; but the party appealing ; who 
insists upon the right, which he claimed upon ^ the first [^ 424] 
hearing ; and which upon the re-hearing was refused. I 
am therefore of opinion, that the Petition ought to be dismissed. 

See, anU, the notes to & C, 9 V. 464. 



HUBBARD, Ex parte. 

[1807, March 10.] 

Joint erediton cannot vote in the choice of Assignees under a separate Commis- 
sion, unless they pay the separate creditors 309. in the pound. 

The object of this Petition was, that the petitioners may be ad 
mitted to prove their debts under a separate Commission of Bank- 
ruptcy, and to vote in the choice of assignees. The petitioners were 
joint-creditors. The joint-debts were represented to be 78,000/ ; the 
separate debts 2,0002. ; and the joint effects 32,0002. 

Mr. CooJcef (in support of the Petition,) admitted, that the rule, 
established by £x parte Chandler (2), Ex parte More (3), and Ex 
parte Thomas^ is, that joint-creditors cannot be admitted to vote in the 
choice of assignees under a separate Commission, unless they pay the 
separate creditors twenty shillings in the pound. 

The Lord Chancellor [Ebskine], upon these authorities, refused 
to make the Order (4). 

See, aanity note 1 to Ex parte EUon, 3 V. 238, and the 62d section of the Con- 
solidated Bankrupt Act, 6' Geo. IV. c. 16^ therein cited. 

(1) See the note, arUe^ vol. x. 2237. 

(2) Jhde, vol. ix. 35. 

(3) April 6th, 1805. 

(4) Post^ Ex parte TaiU, vol zvi. 1D3; see Ex parte EUan, ante, iii., and the 
note, 24a 
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STAPYLTON v. SCOTT. 
NICHOLSON V. STAPYLTON. 

[1807, March 10, 11.] 

Reference upon the tide: an objection to the specific perfonnance, on the 
ground, that premises to which no title could be made, were represented as in- 
cluded in the purchase, and were a principal inducement to the purchaser, foil- 
ing upon the evidence. 

Cross Bill for specific performance accordjpg to the Answer dismissed with Costs, 
as unnecessary. 

If a purchaser cannot have what was his strong inducement to the contract, a spe- 
cific performance with compensation not to be enforced (a), [p. 426.] 

Effect of the common mistake of both parties to a contract; and of mistake of one, 
not occasioned by the other: in the former case avoiding the contract (b\ 
[p. 427.] 

A Decree, pronounced at the Rolls in the first cause, directed a* 
reference to the Master to inquire, whether the Defendants in the 
first cause could make a good title to the premises ; which were the 
subject of an agreement by the Plaintiff Sir Martin Stapylton, to 
purchase from the executors, in trust of John Nicholson. The 
Plain tiiT appealed from that Decree ; upon the ground, that the sub- 
ject in dispute was, whether a building, called the Old Kitchen, situ- 
ated in the garden of the house, formed part of the premises, for 
which he had contracted ; which he insisted was a strong induce- 
ment to Mm to purchase ; and that, if he could not have that, he 
would not have entered into the contract. The cross bill was dis- 
missed with costs (1). 

The agreement expressed, that the trustees of Nicholson agreed 
to deliver up the house, out-houses, and premises, belonging to the 
late John JVicholson, before Midsummer, in consideration of 650/. 
The Bill charged that the Old Kitchen was one of the out-buildings, 
belonging to the house, and constantly occupied with it for forty years 
by the testator, and considered as his property ; that before the 
agreement the Defendant Henry Nicholson informed Thirkill, the 
PlaintifTs gamekeeper, that the Defendants would sell to the Plain- 
tiff the Old Kitchen ; and had since told Thirkill, they were willing 
the Plaintiff should have it ; and that the desire of purchasing the 
Old Kitchen was a great inducement to the PlaintifTs purchase ; be- 
ing contiguous to a house, which was his property ; praying therefore 

(a) Courts of Equity look to the substance of the contract, and do not allow 
small matters of variance to interfere with the manifest intention of the parties. 
See ante, note (a) Craven v. TUkell, 1 V. 60; note (a) Calverley v. ffilliamsy 1 V. 
210 ; note (a) Calcraft v. Bothwk, 1 V. 221 ; note (a) Botdea v. Round, 5 V. 508. 
The interference to enforce a specific performance is discretionary. See anttj 
note (a) Cooper v. Denne, 1 V. 564. 

(fr) 1 Story, Eq. Jur. §143, 143a, 1436, 144 ; Hitchcock v. Giddinga, 4 Price, 135; 
Men V. Hammond, 11 Peters, 71 ; ante, note (a) Ainslie v. MedlycoU, 8 V. 21. 

As to the proofs by which a mistake may be rectified, and penormance decreed, 
see aanie, note [a)Touinshend v. Stangroom, 6 V. 328. 

(1) See/waC, Fyt v. Oo^fim, 546; Cfu^nii v. LeUibridge, vol. ziv. 585. 
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a specific performance ; or, if the Defendants cannot make a title to 
the premises, called the Old Kitchen, that the Plaintiff may be dis- 
charged from the purchase. 

The Answer stated that the agreement having taken place in Feb- 
ruary 1802, upon the 18th of May following, the Plaintiff having been 
let into possession, upon an application as to the Old Kitchen the De- 
fendant Henry Nicholson in conversation with Thirkill represented, 
that it did not belong to the testator ; that he occupied it many 
years ago ; but latterly it was shut up ; that nothing was said about 
it at the time of the purchase ; that it was not vested in the Defend- 
ants, nor in the testator ; but had only been formerly occupied by 
him, by the permission of his sister, and the Defendants denied, that 
it was one part of the out-buildings, used with the house, on which 
they agreed to sell. 

Evidence was read on both sides ; but Thirkill was not examined. 

Mr. Richards, Mr. Hart, and Mr. Bell, for the Appellants. — ^The 
Solicitor General [Sir Samuel RomiUy], and Mr. Heald, in support 
of the Decree. 

The Lord Chancellor [Erskinc]. — According to the opinion 
I have expressed (1), upon the jurisdiction, to decree a specific per- 
formance, this cannot be a subject of compensation ; if the fact 
could be made out, that the object of obtaining this building, called 
the Old Kitchen, was a strong inducement to the pur- 
chaser to enter into the contract ; for I * cannot agree to • [* 427] 
the case of a contract for a house and a wharf; and, the 
wharf being the principal object, the purchaser was compelled to 
take the house, though he could not have the whaif. I can never 
agree to that case, and others, that are similar to it (2). The 
question now, is a mere question of fact ; and if the Plaintiff suc- 
ceeds in establishing that fact, he ought to be delivered from the 
contract altogether: if he cannot make it out, the Decree is right. 
I adnut, where the contract has proceeded upon the mistake of both 
parties, that avoids the contract at law as well as here ^3) ; as upon 
the same principle money, that has been paid by mistake, is recov- 
ered in an equitable action for money had and received. ^If the ex- 
ecutors believed they had authority to sell, and intended to sell, and 
the Plaintiff to buy, these premises, I should hold it no contract at 
Law, and much less in this Court. Where the purchaser's induce- 
ment to the contract, depends upon a mistake of his own, to which 
he was not led by the vendor, meaning to sell what was his own, 
and by an apt description, the consideration, whether that avoids the 
contract, is very different ; though the Court has a discretion, not to 
give the specific performance, but to leave the party to Law. 

The question depends upon the fact, whether, or not, both these 

(1) See Htdsey v. Qtwnt, ante, 73. 

(2) See Dretve v. Hanson, mUe, vol. vi. 675; Halsey v. Grant, anU, 73 ; see the 
note, ante, vol. i. 226, CaUraJl v. BoAwk, 

(3) CahtrUy v. HWams, ante, vol. i. 210. 
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parties proceeded upon this mistake. Clearly this never can be put 
upon .the ground of mistake. If there is any thing, entitling the 
Plaintiff to avoid the contract, it is not mistake, but fraud ; upon the 
charge in the Bill of the Defendant's conversation with Thirkill. The 

answer admits a conversation with Thirkill, very different 
[* 428] however * from that charged by the bill ; and putting fraud 

and mistake out of the question : being a declaration by 
the executors, previous to the contrfict, that these premises did 
not belong to the testator. The Plaintiff has not examined Thir- 
kill : but has examined another person, whose evidence is not in- 
consistent with the declaration to Thirkill, as represented by the 
answer. There is not evidence, enabling the Court to say, this con- 
tract is void at Law ; and the Court was justified in making this De- 
cree, which therefore mast be affirmed. . 

[This note belongs to 5. C. post, 16 V. 272]. 

1. With respect to the doctrine of specific performance ufUh oampenMrfton, see, 
ante, notes 5, 6, to Cooptr v. Dennty 1 V. 565, and the notes to Drew v. Hanmm, 
6 V. 675 : and as to the circumstances under which a court of equi^ will exer- 
cise, or refuse to exercise, its discretionary power of decreeing a specific perform- 
ance, see the notes to Brodit v. St, Paul, 1 V. d26i note 2 to Cooper v. Detme, tt&t 
supra, the note to Flint v. Brandon, 8 V. 159, and note 6 to McQueen v. Farquhar, 
if V. 467. 

2. That mistake, as well as fraud, may be a sufficient ground for a cooit of 
equi^ to refuse its aid to enforce a specific performance, see note 2 to Calvtrlcf v. 
H'iUiams, 1 V. 210, and note 3 to TAe Mar^is Toumshend v. Siangroom, 6 V. 328 ; 
and as to the evidence necessary to establish the facts of surprise or mistake, aB a 
foundatiofi for equitable relief, see notes 7, 8, to the same last-cited case. 



SPARKS V. THE COMPANY OF PROPRIETORS OF 
THE LIVERPOOL WATER-WORKS. 

[1807, March 6.] 

No relief against forfeiture under a by-law of an incorporated Company for water- 
works ; providing, that the members shall receive notice of default in paying a 
Call ; and incur the forfeiture by non-paynicnt ten days after the notice sent: 
though the lapse arose from ignorance of the Call, m>m accidental circum- 
stances, and absence from Town, whei\ the notice was sent (a). 

No relief against forfeiture by not paying an instalment upon a Loan to Govern- 
ment, [p. 435.] 

By an Act of Parliament (1), for better supplying the Town and 
Port of Liverpool with Water, several persons by name, together with 
such other persons as should be appointed by them, and their suc- 
cessors, their executors, administrators, and assigns, were united into 

(a) Equity will not interfere, in cases of forfeiture for the breach of covenants 
and conditions, where there cannot be any just compensation decreed for the 
breach. 2 Story, Eq. Jur. § 1324, 1335; Prenda-gast v. Tuiion, 1 Younge &. C. 
N. R. 98, 110 to 112. 

(1) Stat 39 Geo. III. 
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a Company, and incorporated by the name of " The Company of 
Proprietors of the Liverpool Water-works ;" and it was enacted, that 
the property in and profits of the undertaking were vested in the 
Company in such shares, and subject to such conditions, as had been 
or should be agreed upon. 

By articles of agreement, dated the 18th of June, 1799, it was 
declared, that the premises, comprised in the undertaking, and all 
the profits and emoluments, should be divided into 460 shares ; and 
each proprietor should ^ have a debenture of each share 
under the common seal ; and it was farther declared that [*429] 
the Committee for the time being should, and they were 
thereby authorized and empowered, fi-om time to time, when they 
shall have occasion to call upon the several parties, thereto respec- 
tively, their several and respective executors, administrators, and as- 
signs, for the several sums to become payable and be paid by them in 
respect of their shares, so held by them in the said undertaking, to 
order and give twenty-one days' notice at least for the payment from 
them of the same into the hands of the Bankers to the said under- 
taking for the time being, to be placed to the credit and account of 
the Company of Proprietors. The deed also contained the following 
proviso : 

<< And in case any or either of the several persons parties hereto 
or their respective executors, administrators or assigns, shall n^lect 
or refuse to pay his, her or their, respective calls or shares of the said 
moneys in respect of the shares so by him her or them respectively 
subscribed agreeable to the true intent and meaning of these pres- 
ents for or by the space of twenty-one days next after the day or 
respective days to be appointed for that purpose, then and in such 
case every such defaulter shall receive notice of such default or neg- 
lect by letter from the Secretary addressed to the then or last usual 
place of abode of such member or members ; and if the call or calls 
subscription or subscriptions then in arrear shall not be paid by the 
person or persons so in arrear before the expiration of ten days next 
after such letter shall be so sent as aforesaid then and in every such 
case the respective share or shares of such defaulter or defaulters 
shall be absolutely forfeited for the benefit of the several 
other members * of the said corporation according and in [^ 430] 
proportion to their respective shares of and in the said un- 
dertaking and their respective executors administrators and assigns." 

A Debenture, dated the 19th of June, 1799, testified, that Thom- 
as Evans had become a joint Proprietor, and entitled to one 460th 
Share, No.. 249, and all profits therefrom, subject to the covenants 
and agreements in the articles of the 18th of June, 1799; by one 
of which it is provided, that no share shall be transferred, until the 
whole of the calls, then due by virtue of the said deed, shall have 
been paid up to the Company's Bankers ; and that a memorial of 
the transfer shall be entered by the Secretary ; and every such trans- 
fer shall contain a covenant from the person, to whom the same shall 
be made, to abide by the covenants and agreements in the said deed, 
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as far as respects such share, and all such other regulations, by-laws, 
rules, and orders, as shall be made by the said Company by virtue 
thereof; and that no person, to whom any transfer shall be made, 
shall be entitled to have or receive any share or benefit from the said 
undertaking, until such memorial shall have been made ; and that 
every such transfer, &c. shall be made in the mode prescribed by the 
said deed. 

Evans having also become duly entitled to four other shares, Sir 
Lionel Darell, being himself a Proprietor, on the 23d of June, 1803, 
purchased on behalf of the Plaintiff the shares of Evans ; which 
were duly transferred accordingly. The calls in respect of the shares 
of Sir Lionel Darell were received from his Bankers upon notice, 
sent to them according to his direction, by the officer of the Ck>m- 
pany ; and the Plaintiff using the same Bankers, the calls in 

respect of his shares were received in the same man- 
[*431] ner * until the middle of the yeai; 1805, when the shares 

of Sir Lionel Darell, who died in October, 1803, being 
sold, the Company ceased to give notice of calls at the Banker's. 
On the Plaintiff's return to town on the 29th of October, 1805, from 
his house in the country, he found a letter from the Secretary of the 
Company, directed to him at his house in town, and dated the 2d of 
October, apprising him, that he had neglected to pay his call on his 
five shares on the day appointed, and duly signified to him ; and 
that, unless he should pay the sum of 252. being the amount of the 
call, before the expiration of ten days from the delivery of that let- 
ter, such shares would be absolutely forfeited. The Plaintiff an- 
swered the letter, explaining the cause of the mistake ; and adding, 
that he would give immediate directions for the payment ; which was 
made accordingly the next day by his Bankers to the Bankers of the 
Company. On the 5th of December, when in the country, the 
Plaintiff received another letter, dated the 4th of December, from 
the Secretary, stating, that on the first meeting of the Committee, 
subsequent to his letter of the 29th of October, the Committee had 
directed the receipt of it to be acknowledged ; lamenting, that his 
absence from town, or any other cause, should have been the means 
of his shares being forfeited for non-payment in due time, (viz. on 
or before the 12th of October last,) of the 35th Call; and stating, 
that the Committee had ordered the 25/., paid to their Bankers on 
the 30th of October, to be repaid to the PlaintifTs account ; which 
was that day done accordingly ; and that unfortunately it does not 
appear, that the Secretary had any orders to direct the PlaintiflTs let- 
ters elsewhere than to No. 22, Portland Place ; where they had been 

regularly sent. 
[*432] *The Plaintiff in his answer to that letter slated the 

cause of the failure to have been from misconception, and 
not from wilful neglect ; that shortly after the purchase by Sir Lionel 
Darell on his behalf, he left town ; being ignorant, that he was lia- 
ble to farther claims, until two payments had been made of 25/. 
each ; whence he concluded, that his friend had given the necessary 

VOL. XIII. 19* 
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directions for payment of the Calls : their Bankers being the same ; 
and they were paid regularly till the 35th ; the failure of which pay- 
ment was occasioned by the discontinuance of the notice to his 
Banker, in consequence of the sale of Sir Lionel Darell's shares : 
the Plaintiff's first knowledge of the mistake being on his coming to 
town the end of October. 

The answer to that letter stating, that it was not in the power of 
the Committee to give the Plaintiff any relief, having acted accord- 
ing to the laws of the Company, from which no deviation could be 
made, the Bill was filed ; praying relief against the forfeiture, and 
offering to pay the Call with interest ; and to make good the detri- 
ment, if any, by non-payment in due time ; insisting that the non- 
payment was solely owing to accident, and did not arise from any 
wilful default or neglect : the Plaintiff having always left money at 
his Bankers' to pay the Calls. 

The Defendants proved, that a letter, dated the 30th of July, 
1805, was sent to the Plaintiff's house in London, by the post; 
containing a copy of a resolution of the Company, that an abstract 
of such part of the deed as relates to the forfeiture of shares shall 
be printed, and the laws put in force against defaulters ; and then 
followed the clause of forfeiture. That letter gave the 
Plaintiff the first notice to pay the money * on or before [* 433J 
the 26th of August. The letter of the 2d of October 
was delivered at the Plaintiff's house. 

(1) Mr. Richards and Mr. Wooddesoriy for the Plaintiff, contended, 
that, though the property was forfeited at law, relief would be given 
in equity ; and it was necessary to come into equity, for the specific 
relief: first, upon the ground of accident; 2dly, that compensation 
may be had, and no injury would be sustained by the Defendants ; 
3dly, upon the invalidity of the by-law, as unreasonable, exorbitant, 
and uncertain. Upon such occasions the Court will consider the 
validity of a by-law : Child v. Hudson^ s Bay Company (2). This 
by-law, creating a total forfeiture, the 35th Call only being in ar- 
rear, exceeds all bounds of moderation. It is also unreasonable, 
that Calls being uncertain, not periodical, in fixing the period of ten 
days from the time of sending the letter ; not requiring personal 
notice to pay the money ; having no consideration of the distance,' 
at which the party may live : the expression of that clause being, 
that the party shall <' receive," not as in the former clause, that the 
Committee shall <^ give " notice. 

Mr. Leach and Mr. Trower, for the Defendants, insisted, that the 
Plaintiff was without a remedy ; that this was merely a case of con- 
tract; and that the Plaintiff had fallen into this situation from his 
inattention to the concern, in which he had engaged ; stating, that 
be supposed there were to be no more Calls. 

(1) The arguments and judgment ex rdaiume, 

(2) 2 P. Will, ao7. 
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The Master of the Rolls [Sir William Grant]. — ^This Bill is 
founded in forfeiture : and upon the ground, that the Plain- 
[* 434] tiffdid not consider himself as a * partner ; and offering com- 
pensation ; and praying to be relieved from the forfeiture. 
The parties might contract upon any terms they thought fit, and 
might impose terms as arbitrary as they pleased. It is essential to 
such tran'sactions. This struck me as not like the case of individu- 
als. If this species of equity is open to the parties engaged in these 
undertakings, they could not be carried on. It is essential, that the 
money should be paid, and that they should know, what is their 
situation. Interest is not an adequate compensation, even among 
individuals; much less in these undertakings. In particular .cases 
interest might be a compensation : but in the majority of cases it is 
no compensation ; from the uncertainty, in which they may be left. 
The effect is the same, whether money has been paid, or not. They 
know the consequence. The party, making default, is no longer a 
member ; but if a party can in equity enter into a discussion of the 
circumstances, each may bring his suit. They must remain a con- 
siderable time, to see, whether a suit will be begun ; and before the 
suit can be decided. They do not know, when any member will 
sue. If a Bill is to be permitted, there cannot be any certainty, that 
every member, who has made default, may not file a Bill. Can the 
Court impose a limitation of the period, when Bills may be filed. If 
the Court ever began to deal with these cases, the number must be 
infinite. This is a mode which the party has, to withdraw from a 
losing concern. Whjr is not this equity open to contractors for the 
Government loans ? Why may not they come here to be relieved, 
when they have failed in making their deposit ; and, if they could 
have that relief, how could Government go on ? It would be just 
as difficult for these undertakings to go on. If compensation cannot 
be effectually made, it ought not to be attempted. It would be 
hazardous to entertain such a Bill. Accident here is only 
[* 435] ^ the want of precaution. The Plaintiff did not inform 
himself of the orders and rules of the Company. It was 
easy for the Plaintiff to direct ^the Secretary to send the notices, as 
he pleased. The Court cannot relieve against such accidents. The 
Plaintiff ought to have taken all due pains to inform himself. 
Dismiss the Bill, without Costs ; as this is a hard case. 

The Master of the Rolls afterwards mentioned a late instance 
in Ireland of a person, who, after having paid some instalments on a 
loan, neglected to make a farther payment, and forfeited the instal- 
ments he had paid. He petitioned Parliament for relief, but without 
success. 

There are many cases in which, as was intimated in the principal case, subse- 
qaent payment, thoa^h with interest, will by no means pot the par^, to whom the 
money was payable, in the same situation as if payment had been made at the 
time stipukted: FM v. Bardau, 16 Yes. 405; & 0, 18 Yes. 60; Ratnolda v. PiU, 
19 Yes. 140. 
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MERREWETHER v. MEIXISH. 
[1807, Mar^b 14.] 

Plea to a Bill, as revived upon the mairiage of a female Plaintiff, alleging facts, 
requiring a Supplemental Bill ; vis. a Settlement 

Objection of form ; the Plea not concluding either in bar or abatement; nor stat- 
ing the necessary parties. Leave given to amend (a). 

After the decision upon the motion in this cause (1) ; a plea 
was put in stating the settlement executed upon the marriage of the 
Plaintiff Mrs. Merrewether, after the institution of the original suit. 

The Attorney General^ [Sir Arthur Piggott], Mr. Hart^ and Mr. 
Oweuy in support of the Plea. — ^The foundation of this plea is, that 
new rights being acquired by the settlement, a Supplemental Bill is 
necessary ; according to what Lord Redesdale has expressed upon 
this subject (2). The Plaintiff Mrs. Merrewether has not 
* the right to recover, or to take the account, which she [* 436] 
had, when she filed the original Bill. The effect of the 
settlement was completely to devest her right to recover her share of 
the persona] estate : the sole object of that Bill. The fact, alleged 
by this plea, is, that a deed was executed, assigning all the interest 
of a female Plaintiff upon her marriage ; that therefore, when a Bill 
of Revivor, simply, was filed, certain supplemental matter had 
taken place, varying the interest of the Plaintiff; and introducing 
new interests in other persons, who ought to be before the Court 

Mr Leachy for the Trustees. — The plea is open to an objection of 
form ; not stating, that by the new fact introduced the suit is either 
barred or abated (3). A plea in equity, as at law, should state, not 
the fact merely, but also the conclusion ; showing the nature of the 
defence made by the plea ; upon which the judgment of the Court 
is to be exercised. Every precedent of a plea has an averment, 
that the plea is either in bar, or in abatement. In equity, as well as 
at law, a plea in abatement must show the defect ; as, where the 
ground is the want of parties, which is the substance ojf this plea, 
the Defendant must show, who are the proper parties : however ob- 
vious that may be ; though it does not obviously appear upon the 
deed, which is the subject of this plea. Lord Redesdale (4) states, 
that a Demurrer for want of parties must show the proper parties ; 

(0) For a discussion of the present case, see Beames,Pl. in Eq. 48-^1 ; 1 Story, 
£q. Jur. § 694, note. It will be observed that the Court held the plea informal, 
but gave leave to amend it. 

Where there is a defect of parties, the plea should show who the proper parties 
are, b^ name if practicable ; ir not so, by a description, whi^h will point out to the 
plaintifT the proper parties, and will enable him to amend his Bill accordingly. 
Story, Eq. PL §238, 745, note; Cook v. JtfonciM, 3 Johns. Ch. 427; 1 Barbour, 
Ch. Pr. b. 1, c. 6, p. 116. 

As to a demurrer for want of parties, see ante, note (&) Pyle v. Price, 6 V. 779. 

(1) Reported ante, 161. 
3) Mitf. 60, 64. 

(3) Mitf. 238. 

(4) Mitf. 146; anU, vol. vL 781, P^ v. Price. 
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which is much more necessary in the case of a plea: the proper office 
of a plea of abatement being to show a better case. This suit certainly 
.cannot proceed effectually upon the Bill of Revivor only. 
[^"437] The real objection is^ * not that the Plaintiffs are not inter- 
ested, but that there are not proper parties : the trustees rep- 
resenting the issue also ; for whom they are bound to act ; and can- 
not therefore disentangle themselves from the suit. 

Mr. Hart, in Heply. — Admitting, that the Defendant pleading 
must show to the Court that, upon which he relies, it is not necessary 
to show that in any particular form of words ; as a demurrer for want 
of Equity is expressed in different terms : the conclusion being the 
same ; the want of Equity. There is not in this Court, as at Law, 
a distinction between a Plea in Bar and a Plea in Abatement The 
Defendant shows, not in any precise form of words, that he ought 
not to be put to make any farther answer to the Bill, as it stands ; 
and the objection, if the effect is abatement only, may be cured by 
amendment. The office of a plea is only to introduce facts, which, 
combined with the Bill, make the PlaintifTs case defective ; and the 
uniform conclusion of pleas is a submission, that the Defendant is not 
bound to put in any farther or other answer. 

The Solicitor-General, [Sir Samuel RomiUy], being applied to by 
the Lord Chancellor [Erskine], said the distinction between Pleas 
in Abatement and Pleas in Bar was very little known ; and Lord 
Thurlow had said he did not know, what a Plea in Abatement in 
Equity was. The Solicitor-General farther observed, that he did 
not know, how the want of parties can form a Plea in Abatement ; 
showing, not that an interest is devested, but the existence of an- 
other right; and it cannot be necessary to name, who ought to be 

parties : as they may not be in existence (1). 
[* 438] * The Lord Chancellor [Erskine]. — ^This case is now 
reduced to a very narrow compass. In consequence of 
the opinion, expressed by me upon the Motion*(2), and confirmed 
upon consulting Lord Redesdale, that the Defendant ought by a plea 
to take advantage of the objection, arising from the settlement upon 
the marriage of the Plaintiff, and compel them to make a Bill of Re- 
vivor a Bill of Supplement also, the plea has been put in ; showing, 
that the right to sue does not subsist in the party, who instituted the 
suit alone. The only consideration now is upon the form of the 
plea, upon the objection made by the trustees ; for there is no doubt, 
that the plea is good in substance : viz. that the original Plaintiff, a 
feme sole, married, after the suit was instituted, and a settlement was 
executed ; assigning all her right and interest to trustees for her and 
the issue ; by which clearly a Supplemental Bill became necessary. 
The plea being clearly good in substance, the question is reduced to 
the point of form, as to the conclusion of the plea ; whether it is suf- 
ficient to say, the Defendant ought not to be called upon for a farther 

(1) Bea. EL PI. Eq. 57. 
(9) .Me, 161. 
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answer ; or whether, as at Law, the plea ought to state, that addi- 
tional parties are necessary, naming them. If the plea is informal 
in that respect, I shall certainly give leave to amend. 

Mr. Leach objected, that it was not usual to give leave to amend 
a plea. 

The Attorney-General [Sir Arthur Piggott] and Mr. Hart, insisted, 
that it was frequently done. 

*" Mr. Richards (Amicus Curia) mentioned a case i3efore [*439] 
Lord Thurlow, Fletcher v. Raymond : a plea being sufficient 
in substance, but defective in form. 

The Defendant accordingly had leave to amend the Plea. 

See, ante, the notes to S. C, 13 Ves. 161. 



SEAGRAVE v. SEAGRAVE. 

[Rolls.— 1807, March 13, 16.] 

Bill by a married woman, claiming under a Bond by her husband to a trustee for 
a separate maintenance, admitted to have been destroyed by them on the ground 
of subsequent incontinence. The Bill retained, with liberty to bring an Ac- 
tion (a). 

Action upon a lost Deed without Proferi (hy 

Adultery a forfeiture of Dower by Stat Westm. 2 : not of a Jointure ; and does 
not prevent a performance of marriage articles (c\ [p. 443.] 

The Bill filed by Hannah Seagrave, by her next friend, stated, 
that, diflferences having arisen between the Plaintiff Hannah Sea- 
grave and her husband the Defendant James Seagrave, they agreed 
to separate ; and the Defendant Seagrave accordingly executed a 
bond to the other Defendant John Twamley in the penal sum of 
100/. ; with condition, providing, that James Seagrave should pay his 
wife, or any person by her authorized, at the house of Twamley, the 
weekly sum of 55. during his life; that he should permit her to live 

(a) Deeds of separation, though discountenanced, are recognized in Equity. See 
arie, noto (a) Legard v. Johnsofi, 3 V. 352. 

(b) 1 Chitty, PI. (9th Am. ed.) 365, 366: Ctdts v. United States, 1 Gallis. 69; 
Poufers V. Ware, 2 Pick. 451 ; SmiUi v. Emery, 7 Halst 52 ; Rts v. Overbawk, 6 
Cowen, 748, 749; KeUy v. R^gs, 2 Root, 126, Hinsdale v. Miles, 5 Conn. 331. 

As to the jurisdiction in l^uity over lost deeds, 1 Story, Eq. Jur. § 81-85 ; ir- , 
ving V. Planters^ Bank, 1 Humph. 145 ; Skidds v. Commonieealth, 4. Rand. 541. 

The Court in Massachusetts has no jurisdiction in cases of lost deeds, as an in- 
dependent^round of Chancery jurisdiction. Camfbell v. Sheldon, 13 Pick. 8. But 
the plaintiff may have a discovery in such case, as incidental to a question of trust. 
Ibid. 

A Court of Chanceiy has no jurisdiction unless an indemnity is offered by the 
Bill. Smith v. fTalker, 1 Smedes & Marsh. 432. 

(c) Though it may render the wife unworthy of the favor of the Court to such a 
degree, that her equitable property will not be secured to her ; ante, note (a) Ball 
V. Montgomery, 2 V. 191. 
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separate from him ; and to go, reside and be, at or in such place or 
places, family or fiBimilies, and with such relations and friends, as she 
should from time to time, notwithstanding her coverture, and as if 
she were a feme sokj and unmarried, think fit ; that he should not 
sue or molest any person, &c. and should permit her to see her 
child, &c. 

The Bill prayed an account of the arrears of the weekly payment ; 
that the Defendant Seagrave, and, in case of default by him, Twam- 
ley may be decreed to pay the same, with interest ; that the bond 

may be brought into Court, if not cancelled or destroyed ; 
[«'440] and, *if it h^ been cancelled or destroyed, that another 

bond may be executed to a trustee for the Plaintiff; charg- 
ing, that if the bond was delivered up to Seagrave, or cancelled, 
or destroyed, that was done without the knowledge or consent of 
the Plaintiff, by collusion between the Defendants, to defraud the 
Plaintiff. 

The answer of the Defendants represented, that the separation 
took place in consequence of adultery committed by the Plaintiff. 
The Defendants admitted the bond, as stated in the Bill ; except, 
that the payment of the allowance was expressed in the bond to be 
restrained to such time only as the J'laintiff should continue to live 
and reside in the house and family of Twamley. They admitted, 
that the bond was delivered to Twamley, to be kept for the benefit 
of the Plaintiff; and that it was burnt by him with the consent of 
the Defendant Seagrave ; the Plaintiff having discontinued to reside 
in Twamley's family, and having gone to live with another man. 
They submitted, that the Plaintiff by the departure from her husband, 
and afterwards from the house of Twamley, and by the adultery, 
forfeited her right to the said allowance for maintenance, or to any 
other, and all right to relief in this Court in respect of the bond se- 
curing the same. 

The Defendants went into evidence of the Plaintiff's subsequent in- 
continence with the same person, who caused the separation, and 
against whom the husband recovered damages in an action, and with 
other persons ; and that the payments under the bond were made, until 
the Plaintiff left Twamley's house, and went to live, as represented 

by the answer. 
[*441] *Mr. Alexander and Mr. TroweVy for the Plaintiff. — 

The cases, upon the question, whether articles of separation 
can be executed in this Court : Whorewood v. Whorewood (1), MUd-^ 
may v. Mildmay (2), Hincks v. Nelthrope (3), Head v. Head (4), 
were much consiaered in Chith v. Guth (5) ; where, notwithstanding 
the offer of the husband, Lord Alvanley made the Decree, enforcing 



(1) 1 Ch. Cas. 750; 1 Rep. Ch. 118 ; Rep. Ch. in the time of Lord Nottingham, 



2) 1 Vera. 53. 

3) 2 Vem. 204. 
3 Atk. 295, 547. 
3 Bro. C. C. 614. 
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a specific performance of such an agreement. The imputation by 
the Defendant of improper conduct in the Plaintiff cannot be an ob- 
jection. That was the ground of separation, and the inducement to 
the bond. Though such conduct cannot be justified, many circum- 
stances of mitigation may exist. But the Court cannot go into such 
an inquiry ; and will look only to the agreement. 

Mr. Hart and Mr. Cooper, for the Defendants. — ^The jurisdiction 
of enforcing contracts of separation, and rights, arising out of them 
between husband and wife, was never assumed without reluctance ; 
even where the separation proceeded, not from cj'iminal conduct, 
but merely from discordant tempers. The last case Legard v. John' 
9on (1) upon a very able review of this subject establishes, that in 
no case, not even that of mere discordance of tempers, can a wife 
come to this Court for the execution of an agreement for a separate 
maintenance against her husband ; that the Court will not interfere 
at the instance of the wife; and that principle was approved by 
Lord Eldon in the late case of Lady St. John v. Lord St. John (2) ; 
and not with the qualification of Lord Rosslyn, that the 
Court will interfere * at the instance of the person, who [* 442] 
agreed to indemnify the husband against the debts of the 
wife : a qualification, which does not apply to this case. The result 
of the authorities is, that Guth v. Outh (S) should not now be fol- 
lowed : the Spiritual Court having exclusive cognizance upon the 
rights arising out of marriage ; and this Court having no jurisdiction 
upon contract between husband and wife. The conduct of this 
Plaintiff, however, makes the consideration of those cases unneces- 
sary. The payment was regularly made, until by that conduct the 
object of the bond was at an end. The effect of such conduct is 
to deprive the party of all claim : Watkyns v. WatJcyns (4), Lee v. 
Lee (5). In Ball v. Montgomery (6) Lord Rosslyn refused to give 
to the wife, living in a state of separation, any assistance even out 
of her own property. 

Mr. Alexander, in reply. — At least the Plaintiff is entitled to relief 
against the trustee, guilty of a wilful breach of trust by destroying 
the instrument ; thereby preventing relief at Law. Legard v. JoAn- 
ton was decided upon the ground, that the Court would not act 
against a creditor. 

March I6th. The Master of the Rolls [Sir William Grant]. 
— It does not appear to me, that this case brings into question any 
point, touching the jurisdiction of this Court to enforce an agree- 
ment for separate maintenance, where such agreement rests in arti- 
cles between the husband and the wife. It is not for that purpose, 
^ — — —— — — — - 

(1) Ante, vol. iiL 353. 

(2) Ante, vol. xi. 526. See Cooke v. Jfiggina, z. 191. 

(3) 3Bro.C.C.614. 

(4) 2 Atk. 9a 

(5) ] Dick. 321. 

(6) Ante, vol. ii. 191. 
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that this PlaintifT comes here : but a legkl instrument having been 

executed, by which the husband became l^ally liable to 
[* 443] * pay a separate maintenance to a trustee for his wife, and 

that instrument having been wrongfully destroyed, the 
question is only, whether this Court will not interpose to the extent 
that is necessary to put the parties in the situation, in which they 
would have been, if the destruction of that instrument had not taken 
place ; for I cannot hold, that, as a separate maintenance is the sub- 
ject, the trustee contracts no kind of duty towards the Ceiitti que 
trust ; but may arbitrarily determine, whether the instrument shall 
or shall not, be enforced, or whether it shall be destroyed. The 
wife has precisely the same right, that any other Cestui que trust 
has in any case to call upon the trustee to act ; and the same right 
to apply to the Court for such relief as the loss or destruction of the 
instrument may make necessary. 

Then does the adultery of the wife preclude her from having that 
relief here ? If that fact does not At Law put an end to the liability 
of the husband to perform the condition of his bond, I do not see, 
how by destroying, or procuring the destruction of the instrument, 
he should release himself from that obligation. At Common Law 
dower was not forfeited by adultery. The forfeiture was introduced 
by the Statute of Westminster 2(1). A jointure is not forfeited by 
adultery. But it is said, this Court will never interfere in favor of a 
woman who has committed adultery, to enforce any right against 
her husband. That is not so. This Court does interfere for the 
purpose of enforcing the performance of marriage articles ; though 
the husband may have proved, that his wife is living separate from 
him in a state of adultery. In the case of Sidney v. Sidney (2) 

the Lord Chancellor inclined to that opinion ; though 
[*444] *it was not necessary to determine the point. But in 

Blount v. Winter (3), in 1781, the Court did specifically 
decree the execution of marriage articles, making a provision for a 
woman, whom her husband proved to be living separate from him in 
a state of adultery : the husband insisting upon that ground, that he 
was not bound to perform the articles ; and that this Court ought 
not to interfere. That case is stronger than this : the Court having 
in that instance given to the wife, notwithstanding her misconduct, 
an advantage, that she did not before possess against her husband : 
whereas this Plaintiff seeks only, that she may not by the tortious 
act of her husband and her own trustee be deprived of an advantage, 
of which she was actually in possession. 

Then what is the extent of the relief necessary ? The Plaintiff 
has obtained a discovery : an admission, that the bond is destroyed. 
According to modern doctrine, therefore, an action upon the bond 
will lie without profert. All therefore, that the Plaintiff seems to 
require, is, that she may be at liberty to bring that action in the 



i! 



Stat 13 Ed. I. c. 34. 

J) 

(3) 3 P. Will. 076; Mr. Cox's note. 



3 P. WilL 269. 
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name of her trustee ; and that is all therefore that I shall decree. 
The question, that is made between these parties, with regard to the 
real tenor of the condition, will be open ; and it is more fit, that it 
should be investigated at Law than in this Court. I do not con- 
ceive, there is any necessity to lay a restriction upon the party not 
to crave Oyer of the bond ; which would formerly have been neces- 
sary. But since the late decisions (1) that is not necessary. 

* The Decree was made accordingly, reserving farther [* 445] 
directions until after the trial. 

1. That the right of a wife to a separate maintenance is not a question which 
properly falls under the jurisdiction of the Court of Chanceiy in the first instance ; 
but, that, where a legal instrument has been executed, or articles have been enter- 
ed into, providing such separate maintenance, and trustees have been interposed, 
the court is now Dound (however questionable the decisions on which the practice 
is founded may originally have been) not to refuse entertaining a bill for specific 
performance of the agreement : see, anU, the notes to Ball v. Monigotnay, 2 V. 
191. 

2. As to the doctrine according to which courts of law now, in certain cases, 
dispense with profert, see note 2 to T\nUmin v. Price^ 5 V. 235. 

(1) Read v. Brookmafiy 3 Term Rep. 151 ; see atiie, Jlie East India Cfmpany v. 
Boddamj vol. ix. 464 ; £r parte Greenaufoy, vL 812 ; and the note, v. 238. 
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BRADLY V. WESTCOTT. 

[Rolls.— 1807, Maech 12, 17.] 

DisTiircTioif between proper^ and power. 

Beqaest of all money, stock, &c, and all other penonal estate, to the sole use of 
the testator's wife for life, to be at her full, tree, and absolute, disposal during 
her life, without being liable to any account; and, after her decease, certain 
articles specified and 500L according to her appointment by Will ; in default 
of appointment, to fall into the residue ; whicn was disposed t>f. An interest 
for hie only, with a limited power of disposition. 

Power of Appointment not executed by general words in a Will, " all my personal 
estate," d^c. and ^ all my estate and mterest therein " [ay 

Effect of power to dispose : amounting to property notwithstanding a limitation of 
what should be left undisposed of, from the uncertainty (6), [p. 451.1 

Power of Appointment not executed by appointing an Executor, [p. 452.J 

Distinction, Uiough slight, established between gSbs for life, and indefimtely, with 
power of disposition. The latter vests the property without Appointment : the 
former requires Appointment, [p. 453.] 

Power may be executed by Will, applying to the subject, without an express ref- 
erence to the Power, [p. 453.] 

John Swarbreck by his Will, dated the 5th of December, 1788, 
gave and bequeathed, after the payment of his just debts and funeral 
expenses, all his money, stocks, funds, or securities for money, house- 
hold goods, plate, china, jewels, and other effects, his carriage and 
horses, and all other his personal estate and effects, whatsoever and 
wheresoever, arising or becoming due, or which he should be entitled 
to at the time of his decease, unto and to the sole use and behoof of 
his wife Elizabeth Swarbreck, for and during the term of her natural 
life ; to be at her full, free, and absolute, disposal and disposition 
during her natural life, without being in any wise liable to be called 
to any account of or concerning the amount, value, or particulars, 
thereof, by any person or persons whomsoever; and from and* after 
her decease he gave and t>equeathed such of his said wife's jewels, 
wearing apparel, and other paraphernalia, household furniture, and 
plate, which she should be possessed of at the time of her 
[* 446] death, together with the sum of 5001. in money, unto *and 
to the use of such person or persons, and in such parts, 
shares, and proportions, as his said wife by her Will, duly executed, 
should direct or appoint ; and, for want of such direction or appoint- 
ment, he directed the same to fall into, and be considered as part of, 
his personal estate, which should remain undisposed of by his said 
wife at the time of her decease ; and from and after the decease of 
his said wife as to such residue he bequeathed the same, as after men- 
tioned. 

The testator then gave several pecuniary legacies ; and as to all the 

(a) The intent must be so clear that no other reasonable purpose can be imputed 
to the act See ante^ note (6) jStanden v. Sktnden, 2 V. 589; note (b) JSTannodt v. 
irorton, 7 V. 391; note (cO ^oc Lero<^ v. Boom, 5 V. 159; note (a) iZoo^ 
8 V.584; Bradtsh v. Gti&», 3 Johns. Ch. 551 ; Blaggt v. MUet, 1 Stoiy, 426, 445. 

(h) See anU, note (a) PwUman v. FSliUry 3 V. 7; note (a) Mdim v. KtighUy, 2 
V. 333 ; note (a) Butt V. Fon^, 1 V. 270. 
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rest, residue, and remainder, of his said personal estate, which should 
remain undisposed of by his said wife at the time of her decease^ sub- 
ject to and after the payment of the several legacies before mention- 
ed, and to any additional legacies, he gave and bequeathed the same 
unto his cousin Sarah Gregory, to have, receive, and take, the divi- 
dends, interest, and proceeds, of such remaining personal estate to 
her own proper use for and during the term of her natural life ; and 
from and after her decease, to her son George Gregory for life ; and 
after his decease the testator gave and bequeathed all such residue of 
his personal estate unto and amongst all and every the child and chil- 
dren of George Gregory equally ; and, in default of such issue, the 
testator gave and bequeathed such residue of his personal estate unto 
and amongst such person or persons, in such shares and proportions, 
and in manner and form, as his personal estate would have become 
divisible, in case he had died intestate, a bachelor, and without issue ; 
and he appointed his wife sole executrix. 

The testator died in 1790. His widow proved his Will ; 
and died in 1803. By her Will, dated 21 st of * October, [♦447] 
1800, after payment of her debts and funeral expenses she 
gave and bequeathed in these terms : '< All my personal estate money 
securities for money goods chattels and effects whatsoever and 
wheresoever and of what nature kind or quality soever and all my 
estate and interest therein,'^ to trustees, upon trust for Elizabeth 
Westcott, her executors, &c. ; to be paid, &c., at her age of 21, or 
marriage, for her own absolute use and benefit ; and appointed the 
trustees her executors. 

The Bill was filed by the trustee, to have the rights of the Defend- 
ants ascertained : the Defendant Elizabeth Westcott by her answer 
submitting, whether Elizabeth Swarbreck had not power to dispose 
of the .whole of her husband's property by her Will ; and whether 
she did not accordingly by her Will make a valid appointment of 
his personal estate ; and claiming all such estate as is given to the 
Defendant by the Will of Elizabeth Swarbreck, together with the 
sum of 500/. The other Defendants, the family of Gregory, claimed 
under the residuary disposition of the testator John Swarbreck. 

Mr. Wetherell, for the Defendant Elizabeth Westcott. — Either the 
widow had under the Will of her husband the absolute interest : or, 
if she had only a power, her Will, though not appearing to be made 
under the power, or containing any distinct reference to it, is suffi- 
cient to pass the property. With reference to the first point, ihe 
interest for life, given by the first part of the Will, is by the effect of 
the subsequent words enlarged to an absolute interest. The wife is 
no more to be called to account as to the money, stock, and securi- 
ties, than as to the articles of furniture, plate, jewels, &c. 
qiUE usu consumuntur. If there were no * articles of the [• 448] 
latter description, the construction must have been a clear, 
absolute, power of disposition ; and, admitting the distinction, how 
can the clause be applied respectively ? The expression in the dis- 
position of such of his wife's jewels, &c. as she should <' be possessed 

VOL. XIII. 20 



44d BBADLT V. WE8TC0TT. [1807. 

of at the time of her death," seems to import proi>erty, before abso- 
lutely vested in her ; and the subsequent expression as to his per- 
sonal estate, '^ which should remain undisposed of/' by his wife at 
the time of her decease, supports the same construction ; the entire 
disposition, previously given to her. Admitting the doubt, upon the 
limited power expressly given to her, that cannot control the clear 
disposition of the whole given before ; which is the sound and true 
construction. The other clause is ambiguous. It may refer to what 
she should not have thought fit to dispose of ; meaning, that she 
might, if she should think proper, dispose of the whole during Her 
life ; but, if any thing should remain at her death, she should have 
power to dispose of that in this particular manner by Will. If the 
two clauses cannot be reconciled, a subsequent direction, incompati- 
ble with a preceding gift, shall not prevail over it. The case of 
Standen v. Standen (1) is decisive upon the effect of the Will of the 
widow, as an execution of the power of appointment. The general 
words, ''goods, chattels, and effects," will comprise the plate and 
furniture ; though not described as taken from her husband. Those 
articles were in her possession ; and so exclusively, that no person 

could take them out of it. 
[• 449] ^ Mr. Thompson and Mr. BeU, for the Defendants Greg- 
ory and his children. — ^The argument for the other De- 
fendant destroys the distinction between proi>erty and power. The 
Will of the Widow has not the slightest expression of reference to 
any power to dispose by Will. Her Will relates merely to her per- 
sonal estate. According to this argument the question in these cases 
would be, whether a Will was made ; not, whether a power was ex- 
ecuted. In Standen v. Standen (S) the fact distinctly appears, that 
the Will contained a disposition of real estate : the testatrix having 
no real estate, except that, as to which her husband had given her a 
power of disposition ; and her Will was attested by three witnesses. 
The Will in that respect would have been inoperative ; unless it had 
been referred to the power. That Will, also, upon the expression 
'' interested in or entitled to," might fairly be represented as reach- 
ing beyond her own property. If this was not the ground of that 
determination, that case has destroyed the distinction between power 
and property. 

Upon the question, '' whether the widow took the absolute prop- 
erty," this Will is not free from ambiguity : but the intention appears 
sufficiently distinct to afford a safe construction. The jntention is 
clear, that the widow should have the absolute, uncontrolled, use of 
this property during her life ; and as to part, the jewels and other 
articles specified, and the sum of 500/. in money, she has a power of 
appointment. That express power must be struck out by holding, 
that she had by the previous words the absolute disposition of the 
whole. The general rule is clear, that, for the execution of a power, 

(1) Ante, vol. ii. 589; see the note, 594. 
(3) JhUe, vol iL 589. 
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intention must be shown ; and mere general words are not sufficient. 
This Will has nothing else. 

♦Mr. fVethereUj in reply. — ^The Decree in Standen v. [*450] 
Standen (1) was affirmed in the House of Lords. The 
subsequent cases, Langham v. Nenny (2), and Croft v. She (3), are 
distinguished by the circumstance, that the interest was contingent. 
An expression, applicable to a certain interest, over which the testa- 
tor has an immediate power of disposition, is not applicable to an 
interest uncertain and contingent. Lord Rosslyn in Standen v. 
Standen appears inclined to establish a general rule, that a bequest 
to a person, with an absolute power of disposition, amounts to prop- 
erty ; beyond the effect of a qualified power. But, upon the ques- 
tion as to the intention to giv^ the absolute property, if that is not 
the construction, the direction, that she is not to be liable to be 
called to account, must be struck out : the other construction not 
requiring any part to be struck out ; as the partial power of appoint- 
ment may be applied to the case of her not choosing to dispose of 
the whole. 

March mh. The Master op the Rolls [Sir William Grant]. 
— The first question in this case is, what interest Mrs. Swarbreck 
took under the Will of her husband. If she took the absolute prop- 
erty in his personal estate, the other question, upon the effect of her 
Will, does not arise. If she took an interest for life only, the 
question does arise, whether by her Will the power, given to 
her to dispose of a specific part of the property, is well ex- 
ecuted. 

♦ With respect to the first question, as the testator has [*451] 
given to her in express terms an interest for life, I cannot 
under the ambiguous words, afterwards thrown in, extend that in- 
terest to the absolute property. I must construe the subsequent 
words with reference to the express interest for life, previously given ; 
that she is to have as full, free, and absolute, disposition, as a tenant 
for life can have ; and there is a farther direction, immediately fol- 
lowing, for the purpose of preventing those, who may have claims 
under the subsequent part of the Will, from disturbing her during 
her life, by calling for inventories, or other accounts. From the 
mode of giving the residue a sort of implication arises, that he in- 
tended to give her the right, if she thought fit, to spend the whole of 
what was given to her in the former part ; directing, that, in case she 
should not execute the power, that part of the property shall fall into, 
and be considered as part of his personal estate, which shall remain 
undisposed of by her at the time of her decease. From that is in- 
ferred, that only what should remain undisposed of was intended to 
be the subject of his residuary disposition. It is necessary to con- 
strue this to be either a mere interest for life, or to be property, in 

(1) Mte, vol. ii. 589. 

(2) w^iOe, vol. iii. 467. 

(3) ^fde, vol. iv. 60 ; Minnoek v. Norton, vii, 391 ; Bennett v. Abunow, viii. 609. 
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the widow. There is no mediam ; for I cannot say, she shall have 
an interest for life, with a power to dispose of the whole, if she thinks 
fit ; but the Will of her husband shall oi>erate upon what she shall 
leave undisposed of. Upon that construction it would be property ; 
as it would be absolutely uncertain, what would be the subject of 
the residuary bequest (1). That construction is impossible for 
another reason ; from the express power to dispose of part ; 
[* 452] * which is quite inconsistent with the supposition, that the 
absolute right in, or power to dispose of, the whole was 
given to her before. 

With regard to that part of the Will, by which he gives such of 
his wife's jewels, and other articles, which she shall be possessed of 
at her death, to such i>ersons, and in such shares, as she shall by her 
Will appoint, she must execute that power; and the question is, 
whether by her Will she has well executed it. My opinion is, that 
she has not executed her power. Her Will i has no reference what- 
soever to the Will of her husband, or to her power. She has not 
used any words, from which I can collect, that she was exercising 
her power. All the words she employs are applicable to her own 
personal proi>erty. Her Will is thus expressed : << all my personal 
estate,'' &c. and ''all my estate and interest therein:" that is 
** in my own " personal estate. Her Will does not contain a word, 
with any operation, that the mere appointment of an executor would 
not have had. The executor would have taken all her personal 
estkte, whatsoever and wheresoever, in which she had any interest. 
Yet it has been held, that the appointment of an executor is not a 
nomination of an appointee, to take under the Will t)f a prior testa- 
tor, giving a power of appointment. 

The only case, which appears to be any kind of authority, is that, 
which is relied on ; Standen v. Standen (2) ; and certainly the argu- 
ment of Lord Rpsslyn does go the length, that the very same words, 
that are sufficient to dispose of a person's own property, are sufficient 
to dispose of property, over which he has an absolute power of ap- 
pointment. 
[* 453] * If that would be sufficient, there is no distinction be- 
tween power and property. The distinction is perhaps, 
slight which exists between a gift for life, with a power of disposition 
superadded, and a gift to a person indefinitely, with a superadded 
power to dispose by Deed or Will. But that distinction is perfectly 
established ; that in the latter case the property vests. A gift to A. 
and to such person as he shall appoint, is absolute property in A. 
without an appointment : but, if it is to him for life, and after his 
death to such person as he shall appoint by Will, he must make an 
appointment; in order to entitle that person to any thing. If that 
distinction exists, it is impossible, that the power can be executed by 
the very words, by which property is given. 

(]) ^fUe, Mdim v. Keighiey, vol ii. 333, 589; PuOiman v. HUOer, iii. 7. 
(3) JhUe, VOL iL 589. 
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I agree, that the decision in the case of Sianden v. Standen is 
right ; and admit it as a binding authority. I dissent only from the 
argument, upon which the^Lord Chancellor proceeds. The decision 
appears to me to be right upon the argument of the Counsel ; for 
Lord Redesdale and Sir James Mansfield do not put the case at all 
upon the ground, upon which the Lord Chancellor rests. They 
contended, that the power was well executed ; but upon special 
grounds ; depending on the circumstance, that the Will was attest* 
ed by three witnesses, with reference to her power to dispose of that 
estate. . Upon that argument the decision is perfectly right ; for it 
is evident, the testator is applying her Will to the subject of her 
power, and if I find that she is speaking of the subject of her power, 
an express reference to the power is not necessary. 

There is a case, before Lord Eldon, Roach v. Haynea (1), 
upon an Appeal from a Decree of mine, *long subse- [*'454] 
quent to that case ; and upon that occasion Lord Eldon 
had no idea, that the law had been altered in that respect ; or, that 
property, over which the party had only a power, would pass by the 
same words as his own property. Lord Eldon says (2), '^ The Long 
Annuities could not pass under the words in the codicil < my estate 
and effects ; ' for it has been repeatedly held, that a persdn, having a 
power to dispose of the i>ersonal estate of another, cannot pass it 
under such a description." 

If the subject of a power cannot pass under such a description, 
this property cannot pass under the description by this lady's Will ; 
for there is not in that Will a word, that is not applicable to her 
own estate and effects. 

Therefore declare, that the party, claiming the sum of 500/., and 
the specific articles, comprised in the power, is not entitled to them. 

1. Where the first taker under a will has the power of spending the fund be- 
queathed, in his life-time, though the testator may nave expressed an intention to 

N dispose of what the first taker shall leave unspent at his death, there is, obviously, 
no ascertained part upon which a trust can attach, and the first taker has, virtually, 
the whole proper^ : see, ante, note 2 to PigoU v. Buttock, I V. 479 : that there 
is, however, a distinction now well established, between a right of enjoyment ex- 
pressly given for life, though coupled with a power of appointment by will, and 
absolute property, see note 3 to Bull v. Vardy. 1 V. 270. 

2. A general devise cannot operate as the execution of a power unless the tes- 
tator has made some reference, either express or implied, to the subject of the 
power, or tmless the will must be totally inoperative it it be not construed as an 
execution of the testator's power : see note 5 to Blake v. Bunbury, 1 V. 194. 

(1) ^n<«, vol. viii. 584. 

(2) JhUe, vol. viii. 588. 
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BLACOE V. WILKINSON. 
[1807, March 19.] 
Injunction to stay Trial just at the time of the Assizes, refiised (a). 

A MOTION was made to extend an Injunction to stay Trial. The 
action, founded upon a demand for board and lodging, was brought 
in September last ; and the Commission Day at Lancaster, where 
the action was to be tried, was the day preceding that, on which the 
Motion was made, by a continuation of the General Seal. 

Mr. Richards, in support of the Motion, mentioned the practice 
of the Court of Exchequer. 
[♦455] The Solicitor General [Sir Samuel RomiUy] opposed 
the motion ; observing, that the practice in the Exchequer 
is confined to the issuable Terms ; and insisting, that the rule was 
settled in this Court to refuse such an application immediately be- 
fore the trial ; and upon good reason : all the expense being incur- 
red ; the witnesses attending ; and in this instance the cause per- 
haps over, before the Order could reach Lancaster ; such a practice 
therefore must have a very mischievous effect ; particularly in the 
instance of a trial at the Assizes. • 

The Lord Chancellor [Erskine] asked, whether they would 
give security for the costs ; and, that being declined, said, he would 
not grant such an application the instant of the trial (1). 

See, anUi note to Garlick v. Pearson^ 10 V. 452. 



BLIGH V. 



[1807, March 21.] 

The only answer to the Motion to dismiss for want of prosecution is the usnal nm- 
dertaicing to speed the Cause (b), 

A special ground must be the subject of a special application. 

At Law, after a peremptory undertaking to go to Trial, a special application ne- 
cessary, [p. 456.] 

A motion was made to dismiss the Bill for want of prosecution. 
This was the second application ; after the usual undertaking by the 

(a) 1 Maddock, Ch. Pr. (4th Am. ed.) 134. And where a cause was on the eve of 
being tried in London, and Mr. Bell moved for an injunction to stay trial, Mr. 
Heyes opposed it, and cited this case; and Vice-Chancellor Plumer reinsed the 
injunction, ^non, 2 March, 1816, N. S. cited Ibid. 

(1) fTeW V. Beaumont, 3 Madd. 102; 1 Swanst. 204; Tudcer v. Simsnonj 1 
Newl. 217. ^^ 

(h) As to motions to dismiss the Bill, see 1 Barbour, Ch. Pr. 225; Anonymtms 
ofrfe, 2 V. 286. ' J^ 

VOL xm 20* 
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Plaintiff to speed the cause, upon a former motion for the same 
purpose. 

Mr. Lewis, for the Plaintiff, stated upon affidavit, that the delay 
arose from the conduct of a Defendant, whose answer could not be 
got in, though all diligence had been used. 

Mr. Joknaofiy in support of the Motion, observed, that 
this is a Motion, of course ; to which the only * an- [f 456] 
swer is the usual undertaking to speed the cause (1). 
Any si>ecial ground must be the subject of a special application. 

The Lord Chancellor [Erskine]. — ^The practice, as it is stated, 
that the' Plaintiff must come with a special application, stands upon 
principle and reason ; as at Law, after a peremptory undertaking to 
go to trial, a special application is necessary. 

See the notes to the Anonymous eaaty 2 V. 287. 

(1) MonitiJai V. Taylor, ante, vol ix. 615 ; and the note, 616; Lyon v. DtanbeU, 
xi. 608; and the note, 609. 

The undertaking upon the first application is, generally, to speed the cause. If 
the Plaintiff does not proceed, the Defendant after the expiration of another Term 
may move again to dismiss ; and then the undertaking is special ; to go to Com- 
mission, give rules to pass Publication next Term, and set down the Cause for 
the following Tenn : and upon default the Bill to be dismissed without farther 
Motion. 



.'.r.j 
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BUCKMASTER v. HARROP. 
[1806, Dec. 16, 17, 18; 1807, March 28.] 

To entitle the heir to the performance of an Agreement for a purchase out of the 
pe^nal estate the A^ement must have been binding upon the parties con- 
tracting ; so that the property was converted in equity before the death (a^ 

New evidence on an Appeal from the Rolls ; bein^ in truth a re-hearing. 

Sale of land by auction is within the Statute of frauds. Whether the Statute is 
satisfied by the auctioneer, as the agent of both parties putting down the bid- 
dings, ^.c. Qu<sre : that fact not being proved to be contemporary ; and the 
auctioneer being also vendor (5). 

Payment of the auction duty does not satisfy the Statute of Frauds upon the 
ground of part-performance (c). 

Part-performance by taking possession, cutting the crops, ^c. (dX, 

Parol evidence against conditions of sale by auction rejected. Alterations in 
writing permitted with great jealousy, [p. 471.] 

What is agreed to be done considered as done ; as money, under contract to be 
laid out in land, &c. [p. 472.] 

Contracts by a Broker binding on both parties (e), [p. 473.] 

The interest of an Auctioneer from his Commission does not defeat his evidence, 
[p. 474.] 

This cause (1) was heard upon ah Appeal by the PlaintifT, from 
the Decree pronounced at the Rolls, dismissing the Bill. 
[*457] ♦ The evidence of a memorandum in writing by the auc- 
tioneer did not show, that he had made entries of the bid- 
dings at the time of the sale ; and an objection wa? taken upon that 
ground by the residuary legatee. A general objection was also taken 
upon the interest of Wr^ht the auctioneer, as being himself the 
vendor ; who could not by his own writing, after the sale, putting 
down upon the Conditions the name of the purchaser, and the price, 
make evidence, which, having that interest, he could not give upon 
his oath. The answer given on the part of the PlaintifT to that ob- 
jection was, that the object was not to give any direct evidence by 
the vendor, but merely to prove his hand writing to the memoran- 
dum which he signed in his character of auctioneer, though after the 
sale, as agent for the purchaser ; that the objection would go to the 
extent, that his book, if signed immediately, could not be received ; 

ia) See ante, note (a) S. C. 7 V. 341. 

(b) See arUe, note (6) and (c) 5. C. 7 V. 341 ; 1 Greenl. Evid, § 269 ; Story, Agen- 
cy, § 07, and cases cited ; 2 Starkie, Evid. (6th Am. ed.) 352. 

(c) See ante, note (d) S. C. 7 V. Sil. 

(d) See antey note (d) and (c) S. C. 7 V. .341 ; note (d) Coles v. Trecothkk, 9 V. 
234. 

(e) For the purpose of signing a contract within the Statute of Frauds, the bro- 
ker is treated as the agent of both' parties. Story, Agency, § 28 ; Rudcer v. Cam- 
mtyer, 1 Esp. 105; iSnde v. WkUehouge, 7 East, 558, 569; Kemble v. Mcins, 7 
Taunt 260 ; Henderson v. BamtvaU, 1 Y. & J. 387 ; Beai v. McKieman, 6 Louis. 
407. 

But primarily he is deemed merely the agent of the party, by whom he is orig- 
inally employed ; and he becomes the agent of the other party, only when the bar- 
ain or contract is definitively settled, as to its terms, between the principals. 
Itoiy, Agency, § 31 ; Kvrmiis v. Surry, Paley on Agency, by Lloyd, 171, note (p). 

(1) Reported anie, voL vii. 341. See the references. 



t 



1807.] BUCKIUBTER V. HARBOP. 457 

that an objection, from an interest in the auctioneer, however remote, 
would be a wide inlet to fraud ; as, if he was a creditor ; the sale 
being for the benefit of creditor^ ; an interest, of which no one 
might be aware ; that every auctioneer must have an interest, in 
respect of his commission ; and the extent of the interest cannot 
make a difference upon the objection to the competence of a witness. 
It was urged in reply, that there is a plain distinction between a mere 
auctioneer, and a person, having that character, being also the pro- 
prietor, and not known by the purchaser to be so : that his interest 
as auctioneer is known : but the purchaser is not aware, that his 
interest extends beyond his commission, to the whole subject of the 



Another objection was to the introduction of evidence, that had 
not been produced at the Rolls ; to which it was answered, 
that an appeal from the Rolls * is in truth only a rehear- [*'458] 
ing (1) ; and therefore new evidence may be introduced ; 
and Dashwood v. Lord BuOceUy (2), and the cases there referred to, 
were cited. 

The Lord Chancellor f Erskine] concurred in that distinction ; 
and with reference to the o her objections the evidence was read dt 
bene esse. 

The Solicitor General [» ir Samuel RomiUy], Mr. Richards, and 
Mr. fVethereU, for the Plaintiffs, Appellants. — At least this Decree 
should have directed an inquiry as to the third Lot : but upon other 
grounds a specific performance of the agreement ought to have been 
directed as to all the Lots. First, this is not a case, which can be 
affected by the Statute of Frauds (3). Either a sale by auction is 
completely out of that Statute, according to the opinion of the Court 
of King's Bench in Simon v. Metivier (4) as to sales of goods by 
auction ; or the auctioneer must be considered the agent of both 
parties ; to which extent that case was acknowledged in the late 
case, Hinde v. fVhitehouse (5). It is true, Lord Chief Justice Eyre 
and the Court of Common rleas afterwards held (6) thit not appli- 
cable to land : but with the exception of this and ano '.er case (7) 
lately decided at the Rolls, there is no decision, perha s no dictum, 
in this Court, that a sale by auction of real estate is within 
that Statute. *In Coles v. TrecothicJc (8), Lord Eldon [♦459] 
expressed a strong opinion upon this subject. The inten- 
tion of the Legislature must have been to put an end altogether to 
sales by auction, if they are reached by this Statute. Upon this 

(1) ^tUe, 423, East India Company v. Boddam, 

(2) Ante, vol. x. 230; see the note, 237, and the authorities referred to in Mr. 
Wyatt's edition of the Practical Register, 34. 

(3) Stat 29 Ch. 11. c. 3. 

4) 1 Black. 599; 3 Bur. 1921. 

(5) 7 East, 558. 

(6) Walker v. Constable, 1 Bos. & Pul.306; Stansfidd v. Johnson, 1 Esp. Ni 
Pri. Ca. 101. 

(7) Blagden v. Bradbear, ante, vol. xii. 466. 

(8) Ante, vol. ix. 234. 
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hypothesis the thing cannot exist. A sale by auction in its nature 
includes an undertaking by the vendor, that the subject shall be the 
property of that person, who shall be the highest bidder. The effect 
of each subsequent bidding is to discharge all previous biddings ; and^ 
if the person, who is the highest bidder, can discharge himself, by re- 
fusing to sign an agreement in writing, the necessary consequence is, 
that any person may thus be prevented from selling his estate. Upon 
this hypothesis a new contract in writing is necessary, and other 
terms may be insisted on. In Simon v. Metivier (1) the Judges 
must have proceeded upon such grounds as these ; that, if it were 
necessary, that there should be an agreement in writing, to give 
effect to the transactions at the auction, the thing must be at an end. 
The observation of Lord Eldon (2), that the two clauses of the 
Statute cannot be distinguished in this respect, is unanswerable ; 
and the consequence is, that the decision in that case as to goods is 
an authority as to real estate. 

2dly, A very important point, that was not discussed at the Rolls, is, 
that, that the residuary legatee cannot make this objection. It might 
equally be contended, that, though executors had not thought it prop- 
er to insist upon the Statute of Limitations, the residuary legatee 
might afterwards take advantage of that defence : but it has been 
long decided, that in general cases an executor is not 
[* 460J bound to insist upon the Statute of Limitations, * and can- 
not be charged by the residuary legatee with a Devastavit 
for omitting to do so ; and even an infant's remedy is lost by such 
omission. That discretion of an executor, not to resist a just de- 
mand, though the law would not compel payment, and though the 
effect is to diminish the assets for other debts, has never been con- 
trolled. The executor has a similar discretion not to set up the 
Statute of Frauds against a just claim in equity and conscience ; 
and a mere residuary legatee cannot represent that as a breach of 
trust. The law of this Court is now clear, that, if a parol agree- 
ment is admitted, and the Statute is not insisted on, the agreement 
shall be carried into execution (3). There is no principle upon 
which the executor may not admit the contract, to the effect of tak- 
ing property from the residuary legatee in favor of the heir, as he 
may upon the authorities to the effect of taking from legal cred- 
itors, in favor of creditors, who could not have enforced their claims 
at Law. The case of Isaac v. Humpage (4) turned upon collusion 
by the executor, setting up debts, which had no existence. The 
conduct of these executors, fulfilling this contract, is neither fraudu- 
lent, nor against the intention of the testator. 

3dly, There is in this case a part-performance, taking the case out 
of the Statute : the payment of the auction duty by the purchaser, 
not to the auctioneer certainly, but to his own attorney, to be paid 

(1) lBliu599;3Bur. 1921. 

(2) Ante, vol. ix. 249. 

(3) Cooth V. Jaekmn^ ante, vol. vi. 12. 

(4) AnU, vol. i. 427. 
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over. The point, whether payment of part of the purchase-money 
is a part-performance, has been disputed (1), and justly ; 
*as the money may be recovered. But that reason does [*46l] 
not apply to payment of the auction duty. That cannot 
be got back again. The party cannot be reinstated ; which is al- 
ways considered as giving a title to the performance ; as money ex- 
pended in draining or building. If the payment of the duty can 
produce an effect upon the contract, why should not the party avail 
himself of it ; though the Revenue Laws were made diverso intuitu 7 

Next, the acts of taking possession of Lot 3, and selling the crops, 
would without question be unequivocal acts of part-performance, 
taking the case out of the Statute. Those facts, being disputed, 
ought to be the subject of inquiry. Though material to the decision, 
they are left in great obscurity by the evidence. 

Lastly, the effect of the subsequent correspondence is a contract, 
sufficient within the Statute, according to Tavmey v. Crowther (2), 
and other cases (3). 

♦Mr. Perceval and Mr. Martin, for the Defendant, the [*462] 
residuary legatee, in support of the Decree. — With a view 
to specific performance, an agreement relating to real estate must 
be signed by the party, or his agent, lawfully authorized : or it must 
be admitted by the answer ; the Statute not being insisted on ; or it 
must be in part performed. The proposition, that sales by auction 
are not within the Statute of Frauds, cannot be maintained. Such 
a construction of the Act is not supported by authority ; and is extra- 
ordinary : the Act using the most general language, applicable to all 
contracts, that do not fall within the exceptions, particularly speci- 
fied. It is supposed (and that notion seems to be adopted by Lord 
Mansfield) that sales by auction were well known at the time the Act 

(1) In Clincm v. Cook, 1 Schoales & Le Froy, 22, (see pages 40, 41,) Lord Re- 
desdale held payment of money not a part-performance to take ihe case out of the 
Statute, upon the reason here assignea ; observing also that the question must be 
the same upon the payment of a guinea. Embarrassment may certainly arise from 
the trifling amount of a payment ; and such instances support the opinion, that the 
Statute ought never to have given way. If however part-performance should be 
allowed to prevail, it is difficult to conceive a more substantial act than payment 
of a considerable sum of money ; and, when the reason is urged against it, that the 
party may be reinstated, as the money may be repaid, a reason as applicable to 
payment of the whole consideration, as of a part only, the event of insolvency can- 
not be overlooked. The law upon this subject is still unsettled. See the note, 
ante, vol. iii. 38, 9 ; Colea v. Trtcothidc, ix. 234; post, vol. xix. 446, 480 ; 1 Mer. 9. 
The inference from the exception of a payment, as earnest, to bind the bargain, in 
the clause respecting the sale of goods, differing essentially from the part-perform- 
ance, on which a Court of Equity compels the coteplete execution, is surely incon- 
clusive. The other branch of that exception, the delivery and acceptance of part 
of the goods, might as well be ur^ed as an objection to any other act of part-per- 
formance. The difficulty, which is aptly compared by Mr. Sugden (Law of Vend- 
ors and Purchasers, 106, 107, 5th ed.) to that upon the subject of illusory appoint- 
ment, so admirably treated by Sir William Grant, {ante, vol. ix. 393,) must be met 
as in various other cases, by a just consideration of all the circumstances. 

(2) 3 Bro. C. C. 161, 318. 

(3J HtMUstone v. Briaeoe, ante, vol. xi. 583 ; HaUey v. Grant, aiUe, 73 ; Forster 
V. Hate, iii. 696 ; and the note, 713. 
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passed ; and the conclusion is drawn, that, as the application of the 
Act to such sales must have destroyed them, that could not have 
been the intention of the Legislature. If sales by auction were well 
known at that time, the inference is, that the Statute was intended 
to apply to them ; as such sales were not excepted ; the Statute 
using general words, applicable to every known mode of sale ; and 
particular cases being expressly withdrawn from their oi>eration. 
The opinion of the Judges in Siman v. Metwier (1), that sales by 
auction are not within the Statute, is extra-judicial ; and has not been 
maintained in the subsequent cases ; where the point was, whether 
the signature of the auctioneer did not satisfy the Statute ; and Lord 
Mansfield laid particular stress upon the circumstance, that the pur- 
chaser went the next day, and weighed the goods : an act 
[* 463] of ownership. In the last case, ♦ Hinde v. Whiuhome (2), 
Lord EUenborough questions much the general proposition, 
that sales by auction are not within the Statute ; admitting, the other 
point, that, if they are within it, the auctioneer must be considered 
the agent of both parties : the practice having since the decision of 
\hat case become so settled, that it would be dangerous to shake it. 
It is true, the language of the two clauses of the Stai ite cannot be 
distinguished. The opinion of the Master of the Rolls upon this part 
of the case is shortly expressed, and proceeds entirely upon the two 
cases before Lord Chief Justice Eyre and the Court of Common 
Pleas. How would the necessity of a memorandum by the party or 
his agent, in the auctioneer's book, after the lot was knocked down, 
destroy sales by auction ? Whatever entry the auctioneer makes is 
not submitted to, or subject to the control of, the bidder. In no res- 
pect is the auctioneer the authorised agent, intended by the Statute. 
Here is no signature by a person, in the character of auctioneer; 
this person being under circumstances, that make it impossible to 
take advantage of his act in that character. The Court cannot have 
any knowledge, that there has been a sale by auction, that any mem- 
orandum was put down of the price, except through the parol evi- 
dence of Wright. Whatever may be the conclusion for any other 
purpose, that cannot be taken to be a fact proved, to bind the prop- 
erty of another person. The fact also might be, that through negli- 
gence or accident such a memorandum was not made. This is the 
very case to which the Statute was directed ; no writing appearing to 
have been signed. There is no doubt, upon Tawney v. 
[* 464] Croiother (3) and other * authorities, of the effect of a cor- 
respondence to constitute contract; if the articles and 
terms are stated : if the writing, required by the Statute, appears, 
whether in one shape or another, whether made at the time of sale, 
or acknowledged afterwards, the effect is the same. But this evi- 
dence, if it can be admitted, does not show an agreement in writing, 

(1) 1 Black. 599; 3 Bur. 1921. 



(2| 7 East, 558 ; see page 572. 



, . 3 Bro. C. C. 161, 318 ; anU, HaUey v. Gnml, 73 ; HuddUiUm v. Briseoty vol. 
xi. 583; Forster v. Hale, iii. 696 ; and the note, 713. 
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ngned by the party to bebound, or his agent lawfully authorised, so 
as to satisfy the Statute. 

Taking the auctioneer to be the agent of both parties, he must 
make the writing at the time of the sale, in his character of auc- 
tioneer. It is too late afterwards, at aiiy distance of time, to supply 
the defect. The vendor also cannot possibly be permitted to con- 
vert himself into the auctioneer, without communicating his double 
capacity ; thus to make himself a witness for himself; putting the 
party, with whom he is contracting, off his guard ; who imagines 
there is a middle man, and therefore that any other witness is un- 
necessary. The admission of such evidence must introduce all the 
fraud and mischief, that is the obvious consequence of breaking 
through the universal rule, that a party shall liot be a witness in his 
own cause. The parties are aware of the interest of the auctioneer 
from his Commission : but a person contracting for an estate at the 
price of 10,0002., supposes, that, with that exception, he has the 
evidence of an indifferent man ; perhaps the only witness : and the 
only person, who has an interest to vary the terms; Certainly the 
general course of sales by auction is through an agent, not by the 
Proprietor himself: and, if the Proprietor does not think proper to as- 
sume the double character of principal and agent, he must look else- 
where than to himself for evidence ; and must sustain any disad- 
vantage, that may result from his conduct. 

* Another answer to the objection upon the Statute may [* 465] 
be, that the contract is admitted, and the Statute is not 
insisted on (1). This introduces the argument, that the executor 
has not raised, and is not bound to raise, the objection ; and it is not 
competent to the residuary legatee to raise it. But the cases of 
Isaac V. Humpage (2) and Akager v. Rowley (3) establish, that in 
the instance of collusion with the executor the residuary legatee may 
come ; and state, that the assets ought not to be affected beyond 
the point, to which the testator himself could have been affected ; 
and if the Court will interfere against the executor, acting contrary 
to his duty in that case, so in this, the executor refusing from favor 
to the heir to resist this claim as he ought, all the parties being be- 
fore the Court, to prevent injustice to the residuary legatee, the per- 
son having the material interest, and to avoid circuity of action, the 
Court will control such conduct in the executor. In the case of the 
Statute of Limitations the construction, put upon that case, distin- 
guishes it very much from this. The presumption is in favor of the 
intention of a man to pay his debts, and the estate of the testator 
has had the benefit. 

As to the part-performance,, whatever effect the payment of the 
auction duty might have, if the party who paid it, sought a specific 
performance, here he resists it ; and is content to give that up. 

The Lord Chancellor [Erskine] stopped the argument upon 

(1) CooUi V. Jackson, arUej voL vi. 12. 

(2) wMt, vol. i. 427. 

(3) Jinie, vol. vi. 746. 
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that point ; observing, that, whatever may be the effect of payment 

of part of the purchase-money, the payment of the auc- 

[*466] tion duty, which must be paid, * whether there is any 

effectual contract of sale, or not, cannot be received as 

evidence of the contract. 

For the Defendant. — ^The possession taken, and the consequential 
acts, apply only to the third lot ; and the contracts are distinct. 
The conclusion of the Master of the Rolls upon the evidence of 
Barlow seems to be, that it proved only, that the bargain with him 
was completed, not that it was carried into execution, during the 
lif4^ of the purchaser ; amounting only to this ; that, when he should 
get possession. Barlow should have the crops for 50/. 

The Solicitor Genefal [Sir Samuel BomiUy], in reply. — If an un- 
derstanding had prevailed, that sales by auction were within the 
Statute of Frauds, that must have been known to Lord Mansfield 
and Lord Chief Justice Wilmot. A Court of Equity at least cannot 
give this Statute a construction, that will make it the instrument of 
fraud. The niischief, which the Legislature intended to prevent, 
cannot apply to sales by auction. They always proceed upon writ- 
ten terms ; and Courts both of Law and Equity have considered the 
printed conditions as terms in writing; so far, that they will not ad- 
mit parol evidence of declarations by the auctioneer inconsistent 
with those conditions : Gunnis v. Erhart (1), Drewe v. Warming- 
ton (2). That is in its nature a public sale ; and the attention of 
the witnesses is invited to what is going on. It is not open to any 
of the mischiefs, against which the Statute was directed. Sales by 
auction, if this Statute is applied to them, can no longer take place ; 
as. there are no means, by which the purchaser can be 
[* 467] * compelled, when the sale is completed, to sign the agree- 
ment. The usual course at the conclusion of the sale is to 
sign, not an agreement, but a mere receipt for the money, or to put 
the name of the party in the auctioneer's book. How can the act 
of putting down the name be considered a signature by both parties ? 
Can it depend upon accident, subject to the negligence of the auc^ 
tioneer? If the auctioneer is to be considered the agent of both 
parties, the vendor must in a Court of Equity be considered as hav- 
ing done by his agent every thing necessary for the sale. The ven- 
dor cannot be permitted to say, his agent /has not done that, which 
is essential to the sale. If it turns upon the mere circumstance, 
whether the name is put down, or not, the Court must, to make its 
decisions consistent, hold, that in all cases the auctioneer shall be 
considered as having done what is necessary : otherwise, what must 
be the condition of the other parties? They would be in the power 
of the vendor, who might direct the auctioneer not to put down the 
name, until it could be ascertained, whether the sale was advanta- 
geous. In Hinde v. Whiiehouse (3) all the Judges considered 



(1) 1 Hen. Black. 289. 

(2) In 1 



I the Court of Chancenr, before Lord Alvanley. 
(3) 7 East, 558. 
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iSMfum V. Metivier as having settled the Law upon this point so, that 
it is not to be shaken. 

The fact of signature by the auctioneer, if doubtful, ought to be 
the subject of inquiry, as well as the fact of taking possession. To 
the objection, that the signature did not take place at the time of the 
auction, the answer is, that, if the auctioneer is the agent' of bot|i 
parties, his agency does not expire the instant the hammer is down. 
■Why may not he put down the name the next day ? He 
is unquestionably the agent of both parties *in paying the [*468] 
auction duty long afterwards. The question can be only, 
whether his act relates to the sale by auction ; and that does not 
admit of doubt ; the act being inclosing to the agents of the pur- 
chaser the account in answer to their letter, desiring him to do so ; 
sending them in that letter the conditions of sale, with the prices 
annexed. In a late case, Hahey v. Grant (1), the agreement was 
the result of a series of letters: so this arises out of this letter, 
and that to which it is an answer ; giving the Court all, that is re* 
quired in a memorandum of agreement for the sale of an estate. 

With respect to the objection, that the auctioneer was himself the 
proprietor, the rule is settled, that the auctioneer is the agent of both 
parties : where is the exception from his having an ifnterest ? Sup- 
pose him constituted agent by letter of attorney : that would not 
form an objection ; though perhaps a question might be raised, 
whether the party, not knowing his situation, would be bound by his 
act : but at least some fraud must be shown : or some injury sus- 
tained under the peculiar circumstances. In the case of fVhite v. 
Damon (2) the auctioneer had advanced a sum of money to the ven- 
dor, hopmg to reimburse himself by the sale : a practice, that is 
usual : which gives a strong interest : yet, no objection was taken 
upon that ground ; though Lord Rosslyn, disliking the whole trans- 
action, looked anxiously for objections. 

With reference to the conduct of the executor, not setting up this 
defence, the case upon the Statute of Limitations cannot 
*be distinguished from this. Both these Statutes are only [*'469] 
laws of evidence. It is equally dishonest and immoral in 
many instances to take advantage of either Statute : as where the 
debt is really due, and where a person has permitted an estate to be 
knocked down to him. It is decided, not only that an executor is 
not -guilty of a Devastavit by not pleading the Statute of Limitations, 
but even if the residuary legatee interposes before plea put in, alleg- 
ing, that the executor is a trustee, the Court will pay no attention to 
him : Lord Castleton v. Lord Fanshaw (3) : a decision by Lord 
Somers, that, if the executor knows nothing more than that the debt 
is old, and it is doubtful whether it is due, or not, he is not bound to 
plead the Statute. AH the authorities upon this subject are collected 

(1) AnUt 73; HuddUstan v. Briwoe, vol. zL 583. 

(2) Ante, vol vii. 30. 

(3) 1 Eq. Ca. Ab. 305. 



469 BUCCMA8TKR «. HARROP. [1807. 

by Mr. Toller (1). This executor was himself a bidder at the sale, 
and must know all the circumstances. In Laac v. Hun^age (2) and 
Ahager v. Rowley (3) upon the collusion between the executor and 
the person, claiming as creditor, the Court was satisfied, that the 
debt was not due. The residuary legatee is bound to make out a 
case equivalent to that. The error is in considering him entitled to 
stand merely upon the defensive: the Court not having the means of. 
knowing, whether he has any interest in the subject ; whether the 
debts are paid. 

As to the part*performance, the Bill was dismissed, with reference 
to that, upon the ground, that Barlow might not have taken posses- 
sion during the life of the testator ; taking that fact as not proved. 
That is sufficiently proved. The sale took place in July. The 
crops were then standing. The testator lived until late in 
[*'470] * September. The presumption therefore is, that this 
transaction took place during his life. The objection is 
then made, that this can apply to one lot only ; and the contracts 
are several. That arising from the conduct of the purchaser, from 
the manner, in which he interposed, by several agents, preventing 
other persons from purchasing, a Court of Equity would not have 
permitted him to take one, and not the others. Lastly, as to the 
payment, suppose of 10,000/., the purchase money, 9000/. had been 
paid : could the executor, by refusing to pay the remaining 1000/., 
prevent the heir from having the estate ? It is plain the testator 
would not have acted so : that he would not have submitted to a 
forfeiture so considerable. The executor must be taken to represent 
the whole interest ; and the question, whether upon such a propor- 
tion of the money, or a mere deposit, is the same. A Court of 
Equity would not permit the executor by his conduct to produce 
that effect. Payment of part of the purchase-money must therefore 
be considered as a part-performance, binding all the parties ; as af- 
fording evidence that the agreement had gone so far, that a refusal 
to proceed would have the effect of fraud. 

The Lord Chancellor [Erskine]. — So many important consid- 
erations arise in this cause, with reference to the Statute of Frauds, 
questions of evidence, and how far the Plaintiff and the residuary 
legatee are to be affected by the conduct of the executor, that it 
would be rash in me to come to an immediate decision. I have no 
difficulty however upon this ; that, as a general, naked, proposition, 
it cannot be said, sales by auction are not within the Statute. But 
- this distinction must be attended to ; that if the auctioneer 
[* 471] ought to be considered as the agent *'of both parties, and 
he does, what is usually done, takes down in writing a 
memorandum of what passes, from the very nature of a sale by auc- 
tion in each case generally circumstances must be brought forward, 

that would satisfy the Statute. The Statute is in both these clauses 

I.I. * 

(1) Tollei^B Law of Executors. 

(2) AnUy vol. i. 437. 

(3) AnJ^y vol. vi. 746. 
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admits but one plain construction. Why, as Lord Eldon ob* 
serves (1), should it not extend to land ? If the Conditions of Sale 
are in writing, or printed, which are so essentially part of the con- 
tract, that, not only parol evidence is rejected (2), but even altera- 
lions in writing are permitted with great jealousy, how little remains 
for the auctioneer to do. It is sufficient for him, taking minutes, 
putting down initials, enabling him afterwards to do the formal act. 
Upon his minute, with reference to the printed Particular, no uncer- 
tainty can exist. My opinion therefore is, that as a general, naked, 
proposition, sales by auction are within the Statute ; and that Judges 
saying, they are not within it, meant no more than that, if the auc- 
tioneer, considered as the agent of both parties, does what is usually 
done, his memorandum in writing, if sufficient, will satisfy the 
Statute. 

March QSth. The Lord Chancellor [Erskine]. — ^The circum- 
stance in this case that the auctioneer was also the vendor, is not 
immaterial. The opinion of the Master of the Rolls was, that the 
Statute of Frauds extended to sales by auction of real estate ; and 
his opinion seems to be, that there was no part-performance of this 
contract, even as to the third lot. I agree with the Master of the 
Rolls, that the question is, whether at the death of Finney a con- 
tract existed, by which he was legally bound ; and which, 
if he had * refused, this Court would have compelled him [* 472] 
Specifically to execute. This constitutes the right of his 
heir to call for a completion of the contract ; upon the rule, that 
what is agreed to be done, shall be considered as done ; that money 
under contract to be laid out in land shall be considered as land ; 
that land under contract to be sold shall be considered as money, 
each assuming the character imposed upon it by the contract : 
but in either case a contract according to the rules of law must 
exist. 

Under the circumstances of this case there is no question between 
the purchaser and the vendor. They were both willing to perform 
the contract. But still the heir is entitled to call for an application 
of the personal estate only upon the footing of the contract; and 
the residuary legatee is entitled to resist the claim, if there was no 
contract. The executors submit to act, as the Court shall direct : 
but, if they endeavored to aid the heir, it would make no diffi^rence. 
The Court must consider them as trustees, bound to execute their 
trust. The question therefore is precisely the same as if Finney 
w.ere living, and suing, as purchaser, an unwilling vendor for a spe- 
cific performance. My opinion then is, that as to all the lots, ex- 
cept the third, upon the evidence, the requisitions of the Statute of 
Frauds are not satisfied ; and the rule must be the same in equity as 

at law ; except in certain cases, where a Court of Equity can inter- 

♦ . ■■ ■ I ■ ■ I . . 

(1) Ante, vol ix. 249, Coles v. Trecothick. 

('2) 3 Mer. 65, OgUvit v. Foljambe : except of personal iDformation to the pur- 
chaser of a mistake in the Particular. ^ 

VOL. XIII. 21 
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fere; as upon possession following the contract. I agree to the 
case of Simon v. Metivier (1) ; which establishes, not, as a general 
proposition, that sales by auction are not within the Statute, but 
that a memorandum in writing by the auctioneer, with reference to 

the conditions, written or printed, is binding Upon both 
[• 473] parties. I * agree with the observation of Lord Eldon (2) : 

I cannot see why the construction should not be the same 
as to land. The ground is, that there is a contract in writing by an 
agent. The Statute is therefore satisfied. All contracts by Brok- 
ers stand upon the same evidence. If the purchase agrees to buy, 
and adopts the Broker only by consenting to buy, that converts the 
Broker into an agent, and concludes both parties ; as in the case of 
a Broker, not naming his principal, but offering cotton to sale, and a 
note being made in writing, both are bound ; unless, before the 
note made the purchaser countermands it : a case, that has hap- 
pened. 

Yet it was held in Walker v. Constable (3), and the same doctrine 
is expressly laid down in Stansfield v. Johnson (4), which I know to 
be correctly reported, that it is not sufficient, that the auctioneer puts 
down the name. If the point had come directly before me, I should 
be disposed to say, the Statute was satisfied ^5). But upon an ap- 
peal from the decision of a Judge, whose opinion I so highly respect ; 
and that judgment sanctioned by those authorities, it would be too 
much for me, without the decision of a Court of Law upon the case, 
to decide according to my own impression. I am however relieved 
from the difficulty of considering a written memorandum of the auc- 
tioneer, distinctly proved, with reference to conditions of sale, writ- 
ten or printed, as not being the written contract of an agent ; for 
here is no clear evidence of that. The only evidence, that I can re- 
ceive, is the written memorandum itself, unless it is lost ; and it must 

be a contemporary memorandum, especially in this case ; as 
[* 474] the * auctioneer, being himself the vendor, though only as 

a trustee, could not in strictness be the agent of the pur- 
chaser. It is true, as has been insisted, the slightest interest in a wit- 
ness creates incompetence : but the mere interest of an auctioneer 
from his commission would not defeat his evidence ; as it is a known 
interest ; whereas the other interest may be unknown. 

The sales of the diflferent lots are distinct and independent.. This 
reduces the case to the question upon the third lot. I agree, the 
bargain with Barlow was the act of the purchaser ; and would not 
be a part-performance, except from the possession taken. I can how- 
ever deal with this case now, so as to obtain complete justice, by di- 
recting an inquiry as to the third lot. I am desirous of knowing, 

(1) 1 Black. 599; 3Bur. J921. 

(2) AnU, vol. ix. 249, Colea v. TncoMdc 

(3) 1 Bos. & Pul. 306. . . 

(4) 1 Eap. Ni. Pri. Cas. li)l. 

(5) It hafl been aince so determined by the Maater of the Rolls : Ktmtyi v. Ptoc- 
Ur, 3 Vea. & Bea. 57; aee the note, anity vol. vii. 345. 
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whether these acts of Barlow were done during the life of the pur- 
chaser ; as, if the possession was taken, and the crops were cut, be- 
fore his death, the circumstance, that the money was not paid till af- 
terwards, would make no difference. How is it possible, that he 
could cut the crops in any other character than as purchaser ? If he 
did, it falls within all the authorities as to part-performance ; and 
though my opinion is, that great mischief has arisen out of that doc- 
trine, pushed to the extent, to which it has been pushed, yet I must 
execute what I find the law of the Court. The possession of Finney 
can be reasonably ascribed to nothing but the act of a purchaser. If 
these acts were done in the life of Finney, as the Lots were sold sep- 
arately, I think, there will be a right to a Decree as to that third lot. 
Therefore direct an Inquiry, whether Finney, or any other person, 
claiming under him, during his life, took possession of, and cut the 
crops, or did any other acts upon the premises, comprised in the 
third lot (1). 

See, cmie, the notes to iSf. C, 7 V. 341. 
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[1805, Mat 13; 1807, March 17.] 

Bill under the Annuity Act to set aside an Annuity dismissed : the objections 
not prevailing ; namely, 1st, that the Memorial expressed the consideration to 
have been paid at the date fend execution of the deeds ; one of the grantors 
only having executed on the day of the date ; the other some days afterwards; 
occasioned merely by the residence of the one in Wales, the other in London : 
2dly, That 30/. was immediately afler payment of the consideration paid by the 
grantor to the Attorney for the expense of the transaction ; not by way of a 
colorable reduction of the consideration : 3dly, That the consideration was 
paid by an agent: that fact, though not stated in the body of the deed, appear- 
mg by the receipt indorsed, and being stated in the Memorial. 

This cause (2) was heard upon an Appeal from the Decree, pro- 
nounced at the Rolls, dismissing the Bill. 

Mr. Romilly and Mr. Hart, for the Plaintiff, relied upon one point 
only ; the objection upon the Memorial, as stating the consideration 
to have been paid upon the day of the date and execution of the 
deeds ; the fact being, that they were executed on the day of the 
date by the Plaintiff alone, at his residence in the county of Carmar- 
then, and by the other grantor five days afterwards, in London. 

The Attorney General [Hon. Spencer Perceval], Mr. Piggott, Mr. 
Newlandy and Mr. Heys, in support of the Decree. 

(1) Upon the Master's Report as to the acts of part-performance a specific per- 
formance was decreed as to Lot 3, afler Trinity Term 1808. See as to this inquiry 
1 Ball &. Beat 283, Savof^ v. Carroll 

(2) Reported onie, vol. ix. 214 ; see the references. 
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The Lord Chancellor [Eldon] directed the cause to stand over 
until the trial of the action, that was directed in the case of Vnderhitt 
v. Horwood (1). His Lordship however afterwards directed an ac- 
tion to be brought by the Defendant in this cause, which was 
brought accordingly ; and a Demurrer was over-ruled. 

The cause came on upon the equity reserved. 

The Lord Chancellor [Erskine] dismissed the Bill. 

See, note 1 to Byne v. Ftrion, 5 V. 604. 



[•476] KIRKPATRICK t;. KILPATRICK. 

[1807, March 2, 28.] 

Bequest to the testator's two natural sons ; with survivorship upon the death of 
either before 2 J, and without issue; but in the- event of both dyin^ without 
issue over : the interest beyond maintenance to be added yearly to the princi- 
pal, for their benefit : to be paid, when they attain 21. The limitation over 
upon the death of both established. 

As to the accumulation a vested interest; and the payment only postponed (a). 

Limitation of personal property upon an indefinite failure of issue void, as too 
remote, [p. 484.] 

Limitation of personal property after an indefinite failure of issue void, as too 
remote : otherwise, if confined to the time of the death. Courts endeavor to 
support such limitation ; taking advantage of any expression to construe the 
event never having had issue, or to confine it to the death (6), [p. 484.] 

Samuel Kilpatrigk by his Will, dated the 22d of July, 1781, 
after directing payment of his debts, and giving some legacies, gave 
and bequeathed to each of his two illegitimate sons, James Kilpat- 
rick and Samuel Kilpatrick, the sum of 3000Z. sterling out of his 
personal estate in Bank Stock in London. Also he gave unto each 
of them the sum of 70,000 current rupees, out of the money be- 
longing to him out on bond to the East India Company, when they 
shall have attained the age of 21 years. In case there should be an 
overplus of his personal estate, after the legacies herein mentioned 



(1) MUy vol. X. 209 ; secf the references. 

(a\ A legacy, to be paid when the legatee attains majority, is vested, though 
contingent See, ardty note (a) Bolger v. MacktUf 5 V. 509 ; note (a) Mackdl v. 
frinter, 3 V. 236 ; note (h) BaUford v. Kthhdl, 3 V. 363. 

(6) A limitation over of personal property, after e dying under age, and without 
issue, was held good, the contingency not being too remote. Jtmts v. Soihoron^ 
10 Gill & J. 187. 

Courts seem very much inclined to support limitations, tven of personal estate. 
See, an<<, note [a) Rawlins v. Gold/rap^ 5 V. 440; note (a) Douglas v. Chalmer^ 
2 V. 501 ; note (a) Evertst v. GtU, 1 V. 286. 

Whether there can be an estate tail in personalty, see, anie^ note (a) Fordvce v. 
Ford, 2 V. 536, where some conflicting opinions are collected ; also note (a) liaw- 
linsy. Gold/rap, 5 V.iiO. 
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were paid, he gave and bequeathed the said overplus to the aforesaid 
his children James and Samuel Kilpatrick, with all debts and ef- 
fects, that should be appertaining and owing to him at the time of 
his decease, to be divided equally between them ; but in event of 
the death of either of them before he attains the age of 21 years and 
without issue his share of said 3000/. and 70,000 current rupees and 
his proportion of the overplus of the testator's said personal estate, 
to go to the survivor ; but in event of both dying without issue one 
of their shares above mentioned to go to the lawful son and heir of 
the testator's uncle Henry Kilpatrick ; and the other share to be di- 
vided in equal proportions between the children male and female the 
lawful issue of his sister Margaret Kilpatrick, and the children male 
and female the lawful issue of his half-sisters Jean Porter, Ann Por- 
ter, and Martha Porter ; and also the lawful children male and fe- 
male of his brother John Porter. 

* The testator then directed his executor in India to take [*477] 
the earliest and safest opportunity of remitting to his exec- 
utors in London the aforesaid sum of 70,000 current rupees, and such 
other sums of money as may be due to the aforesaid, his two illegiti- 
mate sons ; with directions for it to be put into Bfink Stock, or in such 
funds or purchase of lands as they may judge the safest and most ad- 
vantageous for his said children ; including the aforesaid 3000/. of 
each ; and such part or parts as may be required of the interest and 
profits arising therefrom to be paid regularly by his executors for the 
maintenance and education of them both ; and the remainder of the 
interest and profits to be added yearly to the principal for their benefit ; 
which is also to be paid to them, when they attain the age of twenty- 
one years. Then, after giving directions as to the education of his 
two illegitimate sons, and giving some pecuniary legacies, out of his 
personal property in India and Europe, he appointed executors in 
Great Britain and in India. 

The testator died in August, 1781, unmarried. His half-sisters 
Ann and Martha Porter, and his half-brother John Porter, not having 
any issue, a Decree was made, under a Bill by several of the lega- 
tees, directing the usual accounts to be taken. In 1785, before any 
Report, James Kilpatrick, one of the Plaintiffs in that cause, died, 
under the age of six years and seven months; leaving his brother 
Samuel, another of the Plaintiffs, surviving him. Samuel Kilpatrick 
died on the 29th of December, 1798, between the ages of 18 and 19, 
not having been married. 

The Bill in this cause was filed by the executor of Samuel Kil- 
patrick, the younger ; insisting, that the limitation in the Will of the 
first testator Samuel Kilpatrick of the legacies of 3000/., 3000/. and 
70,000 current rupees, and of the residue of the personal 
estate, in the * event of that testator's two sons James and [* 478] 
Samuel Kilpatrick dying- without i^^ue, was too remote,, 
and void ; and therefore those legacies and that residue upon the 
death of James under the age of twenty-one and without issue vested 
absolutely in Samuel ; under whose Will the Plaintiff claimed the 
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whole. The Bill therefore prayed, that the suit may stand revived ; 
that the funds in Court may be transferred ta the Plaintiff: or if the 
Court shall be of opinion, that he is not entitled to the whole, that 
the rights of the Plaintiff and the Defendants may be ascertained. 

The Defendants, the son and heir of the testator's uncle Henry, 
and the children of Jean Porter, afterwards Mitchell, claimed under 
the limitation over. 

Mr. Perceval, Mr. Hart, and Mr. Owen, for the Plaintiff. — ^The 
Plaintiff, as the personal representative of Samuel, the survivor of 
these children, is entitled in the event, that has happened, to the 
whole subject of this bequest, both principal and accumulation. His 
title to the latter, the disposition of which is perfectly distinct from 
that of the principal, is clear in all events. Under the terms ot the 
first bequest of the 70,000 current rupees to each of them, << when 
they shall have attained 21 years," it would perhaps be doubtful, 
whether there was a vested interest (1) : but by the subsequent dis- 
position of the interest it appears clearly vested. The bequest over 
of the principal in the event of the death of both his sons is of their 
'< shares above mentioned." Though a limitation over on the event 
of dying without issue is probably always intended to apply 
[* 479] * to a failure of issue at the period of the death, those words 
have now received an established, judicial, sense ; and, 
unless controlled by the intention, appearing from other parts of the 
Will, they must be understood as an indefinite failure of issue. 
That is very clearly settled by the case, BeauclerJc v. Dormer (2), 
followed by many others ; the latest of which are Glover v. Stro^ 
thoff(3), Everest v. Gell (4), and ChaniUss v. Price (5). Then, 

(1) Hanson v. Graham, ante, vol. vL 239. 

(2) 2 Atk. 308. 

(3) 2 Bro. C. C. 33. 

(4) AnU, vol. i. 286. 

(5) ^nU, vol. iii. 99. Crooke v. De Vandes, Boehm v. Clarke, ante, vol. ix. 197, 
580 ; and the refereDces in the notes, vol. v. 444 ; iii. 102. 

In Chandless v. Price Lord Loughborough considered as exploded, with refer- 
ence to this subject, the distinction, upon which he relied in Jacobs v. AmyaU, 4 
Bro. C. C. 542. The following is a more full and correct note of his Lordship's 
judgment in Jacobs v. Jimyait, (mistaken 1 Madd. 477, note [d) for the Judgment in 
Chandless v. Price). The case is stated from the Register's Book, 1 Madd. 376, n. 

MarchSlst, 179^. The Lord Chancellor [Locohborough]. — The only ques- 
tion is upon the construction of the Will. Upon the consideration of that Will 
the intention appears perfectly clear. The testatrix meant to provide for the nat- 
ural daughter of her brother, at the time of making the Will an infant ; and her 
intention clearly was not to maintain her during her infancy. For that she trusted 
to the care of her brother ; for whom she provided by her Will, and whom she 
made her executor. She also meant, that nothing should vest in that child, on ac- 
count of the hazard of any vested interest escheating. She also meant, that it 
should not go to the husband, but should be a fortune for her, and go to her chil- 
dren. In case of no children, she then distinctly meant, it should go over to her 
brother. The person, employed to pen the Will, has not left the intention obscure ; 
but has chosen to express it in wor4^ the operation of which be could not meas- 
ure ; as he did not quite understand them. It is a disposition of estate both real 
and personal ; the testatrix havinsf no real estate, no aspect to any real estate ; 
"to be placed out at interest;" which term could not be applied to real estate; 
the whole thereof, together with the accumulation to be paid to her: tliat is not 
VOL. XIII. 21* 
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is there any thing in tliis Will, by which the extent of that general 
expression can be limited ? The conclusion upon the whole Will is, 
that the testator intended issue to take at any time. The only 
limitation of the general words in the clause, providing for survivor-* 
ship between the two sons, in the event of the death of either, being 

very correct ; the words immediately following being, " during her natural life." 
Taking the subject of the Will and the circumstances, it is very clear, the pen- 
ner had very little idea of the correct use of the words he has employed. He has 
not very correctly applied them. It is not a clear mode of expressing the inten- 
tion, which the Will very manifestly imports. The construction, which, it is said, 
ought to be made, is, that the whole interest is to vest in Lucy Cooke. It is ob- 
vious, such a construction must do considerable violence to the words. It must 
expunge the words **for her use during her natural life": it must expunge the 
words, which direct a division among the children ; and it must expunge those 
words, not for the purpose of giving it to one, to take in the character of heir of 
the body, or, in a course of descent, but to take it from all ; and not to let it go 
according to the general intent, which is the common ground, but to cross the in- 
tent to preserve it firom the Crown, or the husband. The Court is not compelled 
to make such a construction ; and the Decree is perfectly well supported by Dot 
V. Laming, (2 Bur. 1100), Wilson v. Vansiitart, (Arab. 5G2), and Lord Kenyon's 
Order in Goodfelloi^s Cast ; which I have sent for, and which is exactly the same 
case. In affirming the Decree I was only embarrassed by the danger of breaking 
in upon a rule, settled a considerable time, and always mentioned with respect, 
and which received its last confirmation in Daw v. Lord Chatham ; that, whatever 
words would give an estate tail in land would give the absolute property in person- 
al estate : but that cannot be extended" beyond words, giving an express estate 
tail ; as in those cases ; but it would be extravagant, where against the common 
import of the words an estate tail is raised by an ingenious construction, to effec- 
tuate the general intention. Upon that ground Doe v. Jipplxn, (4 Term Rep. 82) 
does not apply : for there the Court goes farther than any preceding case ; 
* and Mr. Justice BuUer observes justly, that the Court had taken a great- [* 481] 
er latitude. I do not know how to say, they had taken a greater latitude. 
The construction is pretty strong in all tlie cases ; for in all certain significant 
words are laid aside, and the meaning of them crossed ; but always to effectuate 
the general intention. What intention ? That the property should go in a course 
of descent That certainly is not the intention here. Here the intention is to di- 
vide it equally among tliem. King v. Burchell applies still less to it ; and I doubt 
the accuracy of the Report It seems to me, Lord TS'orthington did not require the 
declaration, that John Harris took an estate tail. The only question was upon the 
effect of the Recovery to destroy the condition, added to some or other of the es- 
tates ; in effect a condition not to alien. If he had not held, that the father took 
an estate tail, he must have held, that it was in the children ; and they all joined 
in the Recovery ; and the cjuestion was raised by the remainder-man ; who con- 
tended, that John Harris, joming in the Recovery, had destroyed his estate for life. 
He was heir at law. The persons, taking the next estate, were parties to the Re- 
covery also ; and the only point, that could avail the Plaintiff, was to suppose, that, 
as the Recovery was a tortious act, tliat would not let in the estate of the heir at 
law : as it was his own wrong ; and therefore that it was an invalid Recovery, be- 
ing a tortious act of the tenant for life to destroy his life estate, and let in his own 
estate in fee, as heir. The note of the judgment is very short The Decree is 
right, without the necessity of making that declaration. It would be wortli while 
to see, whether the Decree is prefaced w^ith that declaration. I doubt it ; and 
rather think, it was from something, falling from the Court during the argument 
But, if the case is not subject to that comment, it falls under the same 
rule as ♦ Doe v. Jlpplin. This Decree must be affirmed. [• 482] 

The Decree in King v. Burchell^ as it appears in the Register's Book, merely 
dismisses the Bill ; and contains no declaration, whether John Harris took an es- 
tate tail, or an estate for life. Lord Northington*s judgment, however, according 
to the note, (3 Term Rep. 296, note (d\) is confined to that question ; and concludes. 
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introduced in one part, must be supposed not to have been intended, 
where it is not expressed. 

. The Solicitor General, [Sir Samuel RomiUy], Mr. Alexander , Mr. 
Cookcy Mr. Richards, and Mr. fV. Agar, for the Defendants. — The 
Court is desired to put upon this Will a construction, which, it is 
admitted, cannot have effect, for the purpose of disposing of this 
property against the declared intention of the testator, to give it to 
another person. The presumption is in favor of the construction, if 
doubtful, that will be consistent with the rules of law. The general 
intention is clear, to give to each son, when he shall attain the age 
of 21, or have a family ; and. to give the property over only in the 
event of his not attaining that age, or not having a family, who may 
want it. Can this extraordinary intention be attributed to 
[*48d] *the testator; that if one of these legatees should die 
under the age of 21, leaving issue, who should not survive 
the parent a month, that share should not go over' to the surviving 
brother, but should go at a distant period to those more remote re- 
lations of the testator ? The design upon the whole was a provi- 
sion for these children, attaining the age of 21, or leaving families ; 
and it was only in failure of both these events to go over to these more 
remote objects. The Court is desired only, for the sake of the gene- 
ral intention, to construe the words, << dying without issue, " in the 
latter part of the clause, as those words must be construed in the an- 
tecedent part. More violence is frequently done, to obtain a rational 
construction, and execute the probable intention. With that view, 
may not the word "so "be introduced before the words "dying 
without issue '' in the latter part of the clauses as the words " and " 
and "or" are substituted for each other (1)? The general term 
" issue " in this context has been restrained to children ; and where 
a personal benefit was intended by the limitation over, that has been 
opposed to the legal construction. 

As to the interest, the direction, that it is to be added to the prin- 
cipal, is a strong indication, that they are to have the same fate ; in 
addition to the argument arising from the nature of the interest, 'as 
being the produce of the principal. 

The Lord Chancellor [Erskine]. — ^There is no doubt, that, if 

this personal property was intended to go over upon an in- 

[* 484] definite failure of issue, • that limitation is void, as being 

too remote. The question therefore is only, what the tes- 

that John Harris took an estate in tail-male. Taking that to he decided, it is cer- 
tainly a strong case. Lord Northington appears to rely principally upon the ne- 
cessity of construing the word "issue" as plural: yet the limitetion was to the 
issue male of John Harris, and to his and their heirs, and to the issue female, and 
to her and their heirs ; and his Lordship's conclusion qpon that is not easily recon- 
, ciled with the reasoning in other cases, as well as Jacobs v. Amyatt. See Doe on 
the demise of Long v. Laming, 2 Bur. 1100; Doe on the demise oi Lydt v. Lydt, 
1 Term Rep. 593 ; Hockley v. Mawheyj ante, vol. i. 143, as to the effect of the in- 
tention for distribution. 

(1) Mabcriy v. Strode, ante, vol. iii. 450, and the authorities referred to in the 
note, 452 ; and ix. 201, note to Crooke v. De Vandes. 
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tator intended ; and the Court will struggle against a construction, 
that would defeat the obvious intention of the Will. The vulgar 
sense of the words '^ dying without issue," is never having had issue. ^ 
The testator did not mean to permit the son, who should die first, 
under the age of 21, by a Will to defeat his surviving brother ; nor 
the survivor, dying under that age, by a Will to defeat the limita- 
tions over. The object seems to be, that if one of these children 
should not have issue, and one should die under the age of 21, his 
legacies should go over to the other : if both should die under thitt 
age, the whole should go to other relations ; looking to near rela- 
tions : but if these two sons, or either of them, should attain 21, he 
looked no farther ; but gave it absolutely. That is the construction 
I should put upon this Will as to the principal. The construction as 
to the interest may be very different. . 

March 28ih. The Lord Chancellor. — From the disposition, 
made by this testator in favor of his two natural sons, it is evident, 
that he meant to put them upon an equal footing. The question 
upon the limitation over of this personal property in the event of 
both dying without issue under the age of 21, is a mere question of 
intention, as it may be judicially collected from the whole Will. If 
that limitation was intended to take effect after an indefinite failure 
of issue, it is too remote : if the failure of issue was con- 
fined to * the death of the survivor, the limitation is valid. [* 485J 
Courts of Justice have uniformly endeavored to support 
limitations of this description ; taking advantage of any expression, 
from which the event may be construed, never having had issue, or 
may be confined to the time of the death. I have looked through all 
the cases, which are to be found in Mr. Roper's very useful book (1). 
The doctrine is discussed with great ability by Lord Chief Justice 
Wilmot, in Keily v. Fowler (2) but the case of Sheppard v. Lessing- 
ham (3) is more applicable to this. There the limitation over to the 
nephew of one moiety of the Stock, if Mary Sheppard should leave 
no issue living at the time of her death, or if such child or children 
as she should leave at the time of her death, should die without leaving 
any issue, was clearly good : but as to the other moiety the testatrix 
used shorter words ; in case her said daughter should leave no such 
child or children, or all such child or children as she should leave, 
should '^ die without issue." Lord Hardwicke held the limitation over 
good ; giving the same construction to those words, as to the words 
<' without leaving issue," in the limitation of the other moiety ; con- 
cluding upon the whole Will, that the intention was the same ; and 
was diiTerently expressed, as in other instances, only for shortness. 

All the authorities go that way : and the intention of this testator 
is very clear as to the principal. The direction as to the interest is , 
contained in another part of the Will, and is merely, that the sur- 

(1) Roper's Law of Legacies. 

(2) 6 Bro. P. C. 309; see Feame'a Ex. Dev. edition by Mr. Powell, 236, 

(3) Amb. 122. 
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plus, beyond what may be required for their maintenance and educa- 
tion, shall be added yearly to the principal for their benefit ; 

[* 486] * to be paid to them when they attain the age of 21. All 
beyond maintenance is vested ; though only to be paid at 

that age. The Plaintiff is therefore entitled to the accumulation of 

this interest, though not to the principal. 

See the notes to Evertst v. Ge2/, 1 V. 286; and notes 1, 2, to Hodcky v. Maw- 
be^f 1 V. 143, that a limitation over, after failure of issue of the first taker, is void, 
unless the failure of issue is restricted within the limits which the law allows. 
And as to the distinction between a gift to a legatee ^ at his age of 21," and a be- 
quest '' to be paid at 21," see note 5 to Crickett v. Dotby, 3 V. 10. 



SOUTHEY V. LORD SOMERVILLE. 

[1807, March 6, 28.] 

A Devise failing, the effect of a paramount title, established as to other premises 
against the express intention, that they should ^o together. 

Limitation of personal property, if A. should die without issue-male, B. (if living), 
if not, C. and D. in succession of age, to enjoy, &c. not too remote (a). 

Effect of a direction for an inventory, &c. restraining a bequest of furniture, d^. 
to an interest for life. 

Gannon Sodthey by his Will, dated the 30th of May, 1767, and 
duly attested according to the Statute of Frauds (1), gave unto 
John Southey, all that messuage and tenement called West Town 
House, the lands thereto belonging, except the fields or grounds 
called Broadfield and Gatesland, which should be possessed and en- 
joyed by, and with his home estate : and he gave unto him all the 
bonds for surrendering the same for his sole use and benefit : in or- 
der to fill up the copyhold estate with such lives as he should think 
proper. 

All the rest of his estates and lands, both in possession and rever- 
sion, and all his reputed manors and fee-simple estates, and all other 
his copyhold and leasehold estates (not before devised and given), 
he gave, devised, and demised, to Hugh Somerville and Henry 
Fownes Luttrell, their heirs and assigns, in trust to {)reserve contin- 
gent remainders, and to the uses and trusts after declared : viz. to 
stand seised and possessed of all his fee-simple lands of inheritance, 
and all his copyhold and leasehold estates, in the several parishes of 
Fitzhead, (tc. and elsewhere, in the county of Somerset 
[* 487] * (exceptas therein mentioned), in trust to and for the use 
and advantage of his great nephew John Southey Somer- 
ville, son of the said Hugh, for and during the term of 99 years, if 
he should so long live ; and after that term, then to the use of the 

(a) See, anU, note (b) to Kirfmatridcv, KUpairick, 13 V. 47a 
(I) Stat. 29 Ch. II. c. 3. 
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1st, 2dy 3d, and 4th^ sons of said John Sou they Somerville, and the 
issue male of their bodies for the like term of 99 years, as they 
should be in seniority of birth ; and, in default of issue male in him 
or them, then to the use of his kinsman John Southey, and the issue 
male pf his body, for the like term of 99 years: and, in default of 
issqe male of him, then to his brother Robert Southey, and the issue 
male of him for the like terra ; and, in default of issue male of him, 
then to the testator's right heirs for ever : but, in case his said grand 
nephew John Southey Somerville should die without issue male, or 
should at any time thereafter possess and enjoy the title and estates 
belonging to or settled upon the Somervilles, then he thereby or- 
dered and directed his trustees to permit the said John Southey (if 
living), if not, Robert and Thomas Southey in succession of age, to 
enjoy and possess his mansion-house, and the estates thereto belong- 
ing, and the fields called BroadfieU and the Gatesland^ with, all sucK 
furniture therein, and all his plate, which should be necessary for 
ornament and housekeeping, and not to be disposed of; and that, 
in case his said nephew John Southey Somerville should not think 
proper to dwell and inhabit in the said mansion-house, after he 
should arrive to the age of 21, then it should be possessed and en- 
joyed by John Southey, or his brothers, in succession ; stating his 
desire, that it might be occupied by one of his relations, as long as 
his interest remained; and he directed, that the copy be kept filled 
up with three lives in his said home estate and mansion- 
house ; and that the fines for renewal of * adding any life [* 488] 
or lives, should be paid out of the rents and profits of his 
lands in fee ; so as no female life was put into the copy ; and he 
desired, that an inventory of his household goods and plate should 
be taken, and kept with his title-deeds of his estate for the advan- 
tage of that person, who should enjoy the same, as before directed. 

By a codicil, dated the 6th of July, 1768, the testator declared, 
that it was his will and meaning (notwithstanding any thing contain- 
ed to the contrary in his said will), that his two fields or closes of 
ground, called Broadfield and 12 acres, parts and parcels of his es- 
tates at Wester Town, within the said parish of Fitzhead, should be 
held and enjoyed by the person or persons, to whom he had by his 
Will given his house and estate in Fitzhead aforesaid, wherein he 
then lived, and in the same manner, and upon the same conditions. 

After the death of the testator, in 1768, the Will was established 
by a Decree in the cause, Somerville v. Lethbridge ; except as to 
copyhold estates, including the mansion-house at Fitzhead ; to which 
Colonel Somerville, the father of John Southey Somerville, was enti- 
tled for lives, under surrenders and grants, on fines paid by him ; 
and which estate, therefore, the testator had no right to devise. 
Colonel Somerville occupied the furniture and plate, and the 
premises of Broadfield and Gatesland, and continued to inhab- 
it the mansion-hoose at Fitzhead, until 1794, within a few years 
of his death ; when he gave up the possession to his som 
By the death of the late Lord Somerville the title and family 
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estate in Scotland descended upon John Southey Somerville ; and 
the Bill was filed by John Soutt^ey against Lord Somerville ; on 

the ground, that by the descent of the title and estate upon 
[* 489] him, and by his not residing * in the said mansion-house. 

from the time of attaining his age of 21, in 1786, until 
1794, the Plaintiff became entitled to the estates, called Broadfield 
and Gatesland, with all the furniture add plate in the testator's man- 
sion-house at his death. 

Lord Somerville by his answer stated, that the testator had no 
right to devise his house and lands at Fitihead ; the testator being* 
as to them, only a trustee for the Defendant's father, Colonel Som- 
erville. The answer farther stated, that, as the Defendant succeeded 
to the said estate at Fitzhead under the grants and surrenders to and 
by his father, the Defendant, so being in possession of the said es- 
tate at Fitzhead, ought upon the true construction of the Will, to 
retain possession of Broadfield and Gatesland, with the furniture and 
plate in the mansion-house : the intention of the testator being de- 
clared, that the said estates and furniture should be occupied and 
enjoyed by the person, who possessed the said estate, and occupied 
his said mansion at Fitzhead. The answer admitted, that the De- 
fendant had sold the furniture, dl^c. the inventory having been deliv- 
ered up to him, under an Order of the Court, upon his attaining the 
age of 21. 

The question, whether the limitation of the personal property was 
too remote (1), was given up by the Defendant. 

Mr. Cooke and Mr. Bell^ for the Plaintiff. — This is a question as 
to the intention of the testator upon the whole Will. He conceived, 

that he had the right to devise the Fitzhead estate, which 
[* 490] he calls his * home estate ; and he has devised it, together 

with the two fields, excepted out of the other devise. He 
also intended his furniture and plate to go in the same manner. The 
devise as to the premises, comprising the mansion-house, being de- 
feated, not by the act of the testator, the question is, whether his 
intended bounty is to fail as to the rest. The intention being clear 
as to the whole ; but as to one part the testator not having the pow- 
er of disposition, that he supposed he bad, is not the Will to be ful- 
filled as to that upon which bis right and his intention are both clear ? 
Upon this Will the intention cannot be ascribed to him, that the 
Plaintiff should not take the two fields and the furniture and the 
plate, unless he could also take the mansion-house ; for there is no 
trace, that he was conscious, he was disposing of property, over which 
he had no power. The Court will fulfil the intention, as far as it 
can ; and if by the act of a stranger it fails as to part, still it shall 
take effect as to the other property.. The case of Barley v. Lang* 
worthy (2) is much stronger than this ; the devise failing by the act 
of the devisor ; yet the House of Lords decided, that the revocation 
did not extend to the leasehold estate. That is therefore an author- 

(1) Kirkpatrick v. KUpcUrick, the preceding case, and the inferences. 
(8) Amb. 653 ; 3 Wifc. 6 ; 7 Bra P. C. 177. 
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ity, that even an expressed intention to revoke, if confined to one 
subject, shall not have effect beyond that. This devise fails, not from 
any intention to revoke, but merely the devisor's misconception of 
the nature and extent of his interest. 

The Solicitor General [Sir Samuel RomiUy] and Mr. Courtenay 
for the Defendant. — ^This Bill is filed upon two grounds: Ist, the 
descent of the title and family estate in Scotland upon the 
* Defendant : 2dly, that the condition of residence was not [* 491 ] 
complied with. That condition was impossible. The 
estate belonging to another person, who was in possession, the devi- 
sor had no power to impose that condition. As to the other ground, 
the testator intended to give these particular premises only under 
the conception, that they would be connect*ed with the Fitzhead 
estate, to which they lie convenient ; that they should be enjoyed as 
part of it, and not as a separate estate. The Will is framed with 
that single object ; and that failing, the disposition must fail alto- 
gether. The case of Darley v. Langworthy is certainly an author- 
ity deserving attention : but the question, as a general point, is by 
no means fully settled by that case. Lord Camden's opinion was, 
that the disposition of the leasehold estate failed by the revocation 
of the devise of the freehold. The House of Lords held, that the 
intention was riot expressed as to the leasehold estate ; though the 
estates were to go together : whether the judgment of the House of 
Lords upon that is sound, may, perhaps, be questioned. The point 
came under consideration in a late case. Lord Carrington v. 
Payne (1) ; but was not determined ; and Lord Alvanley expressed 
no approbation of the case Darley v. Langworthy, There are some 
cases of charitable dispositions applicable to this point ; as The At- 
torney General v. Whitchurch (2), and The Attorney General v. 
Goulding (3) ; decisions that, as the primary object of the dispo- 
sition could not have effect, another attached to it, though a distinct 
purpose, and perfectly legal, should fail also ; and though, it is true 
charities are considered as distinct cases, they are so considered only 
as objects of favor. 

* As to the furniture and plate, the utmost claim can be [* 492] 
the use of it, or the interest of the money produced by it, 
for the same length of time as the estate, or in all events only for 
life. The intention is clear, that those articles shall be enjoyed only 
in the house. Directions are given, that they shall not be disposed 
of; that an inventory shall be taken, and kept with the title-deeds 
of his estate, for the advantage of the person who should enjoy it. 
The enjoyment is to be of the house with the furniture. If the fur- 
niture is to be severed from the house, the subject of the devise, what 
is there to give a greater interest in the former than the devisee could 
have taken in the latter : viz. an interest for life only ; especially 
under these directions for an inventory, &c. ? 

(1) Antej\o], V. 404. 

(2) ^71^, vol. iii. 141. 

(3) 2 Bro. C. C. 428. 
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The Lord Chancellor [Erskine]. — ^The intention of the testa- 
tor must be considered upon the whole Will : the first part of which 
forcibly indicates a special purpose ; severing from the estate, de- 
vised to the Plaintiff, these two fields, described as part of the lands 
belonging to that estate, contemplating a particular species of enjoy- 
ment. Upon the case of Darley v. Latigworthy (1)1 should be dis- 
posed to agree with the opinion of Lord Camden, rather than the 
judgment of the House of Lords. The question is, whether, where 
a testator shows an anxious intention, that two parts of his property 
shall go together, and his disposition cannot have effect as to one 
part, the devisee shall take that, which the testator intended him to 
take only in conjuncyon with the other. 

[*493] March 28th. The Lord Chancellor [Erskine]. — 
This is a. very singular case; upon which I fear I must vi- 
olate the intention one way or the other ; for making the Decree, 
as I must, against the Defendant, the intention is not performed ; as 
these two fields, which the testator intended to go with the Fitzhead 
estate, will go to the Plaintiff; and the Defendant will have the 
Fitzhead estate aliojurey under his father. But I must look to what 
he has directed ; not to what may have been his intention ; suppos- 
ing myself to be acquainted with all, that was in his mind. Find- 
ing therefore this positive provision in the Will, I must hold, that 
these two fields must pass away from the Defendant ; but the Fitz- 
head estate, which, if it had been subject to the testator's Will, 
would also have passed away from the Defendant, he has alio jure. 
As to the furniture and plate, there is no doubt, the limitation is not 
too remote, and that objection was properly given up. The efiect 
of the* direction for an inventory is, that the Plaintiff could have the 
use only during his life, not the absolute property. As these arti- 
cles have been sold, therefore the money produced by the sale must 
be laid out, and he must have the interest for his life. 

See, ante, the note to Lowndes v. SUmt, 4 V. 649. 

(1) Amb. 653 ; 3 Wils. 6 ; 7 Bro. P. C. 177. 
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GURNEY V. LONGMAN. 

[1806, July 15, 19; 1807, April 1.] 

Injunction until the Hearing, under an Order of the House of Lords, for pub- 
lishing Lord Melville's trial, and prohibiting any other publication of it (a). 
Almanacs not Prerogative Copies, [p. 508.] 

The Bill stated, that in pursuance of an Order of the House of 
Lords, dated the 12th of June, 1806, that the Lord Chancellor 
should give orders for the printing and publishing the trial of Lord 
Melville, and the several questions put to the Judges, and their an- 
swers, and that no other person should presume to publish 
the same, the Lord Chancellor appointed the * Plaintiffs to [* 494] 
print and publish the whole proceedings in the House of 
Peers upon the impeachment, and forbade any other person to print 
and publish the same : and the Plaintiffs, being employed by the 
House of Lords to take down the trial in short hand, had, at a con- 
siderable expense, been preparing to publish it. 

The Bill farther stated, that the Defendants had publislied a work, 
purporting to be the trial of Lord Melville ; and prayed an Account 
and Injunction. 

A motion was made for an Injunction ; and an instance of a simi- 
lar Order, in the case of Bathurst v. Kearsley, being produced, the ' 
Counsel for the Defendants were called upon to resist the motion. 

Mr. Perceval Mr. Fonblanque, and Mr. Leach, . for the Defend- 
ants. — Your Lordship cannot grant this Injunction, unless you are 
satisfied clearly of the exclusive right of the Plaintiffs ; which cannot 
be made clear to you, until established at Law, as in the two cases 
in Vernon (1). At present it is uncertain, whether the right is put 
upon privilege of Parliament, duty imposed upon the Plaintiff, or 
upon copy-right. The only precedent is the case of Bathurst v. 
Kearsley (2) ; a case, which, with some distinguishing circumstan- 
ces, certainly resembles this. In that instance, however, when the 
Plaintiff obtained the Order, the Defendant had not published : as 
these Defendants had previously to the Order. That case having 
passed without discussion, the Defendant acquiescing, cannot as an 
authority prevail against the principle. Bruce v. Bruce (3) 
turned * upon the legal title under the King's Patent ; [* 495j 
and Lord Eldon was satisfied of the clear title of the pa- 
tentee, established by previous judicial proceedings. 

(a) For the recent illustrations of the law of copyright, see, ante^ note (b) Cary 
v. Faden, 5 V. 24. 

The Supreme Court of the United States were unanimously of the opinion, that 
no reporter has or can have any copyright in the written opinions delivered by the 
Court, and that the judges thereof cannot confer on any reporter any such right. 
Whtnion v. Ptters, 8 Peters, 668. 

(1) Amn. 1 Vern. 120; HiUs v. Tht Univtrgitu of Oxford, I Vem. 275. See 
4 Bur. 2400. 

(2) In Chancery, Easter Term, 1776. 

(d) In the House of Lords, the last Session. 
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One consideration is, whether this is not an authority under the 
prerogative, a right to be derived from the Crown, as the right to 
print the Statutes, rather than from the Court, "where the proceed- 
ing took place. In the case of The Universities of Oxford and 
Cambridge v. Richardson (1) the Lord Chancellor considers, and 
qualifies, the assertion of Lord Mansfield, that the Court will not 
grant or sustain an Injunction, until the title is made clear at Law, 
by reference to the course of proceeding uxjid^r patents. The King 
exercising a general authority to grant patents, the individual, ia 
possession under his grant, shall be quieted in his enjoyment, until a 
prima fade legal title, devolving from some source of competent au- 
thority, has been proved in a Court of Law (2). 

Considering the PIaintifi*'s right under the Order of the House of 
Lords, as a Court of Justice, that House has no more authority to 
make such an Order than any other Court. The distinction between 
the legislative and judicial characters of the House is strongly marked. 
In the former character its proceedings are entirely its own. The 
first principle of the administration of justice is free access to every • 
Court ; of which the liberty of communicating to the public what 
passes is a* consequence. The public nature of the transactions in 
Courts of Justice would be of little value, if the means were not af- 
forded of letting all the world know the fairness of their proceedings. 
The same principle, that requires a Court to be open, 
[*496] authorises the widest dissemination * of what passes; pro- 
vided the representation be correct. An authority to give 
an exclusive right of publication infringes upon that valuable princi- 
ple. The circumstance, that such publications may have been au- 
thorised in former instances, though the authority was not questioned 
until the case of Bdihursi v. Kearsley^ is of no importance ; as that 
authority stamps a greater value upon the publication. If this right 
exists in the House of Lords, have not all other Courts similar right ? 
In the case of The Kingy. Wright (3) Mr. Justice Lawrence, refer- 
ring to Currie v. Walter, recognizes the value, not only of having the 
Courts open, but of the communication of their proceedings to the 
public by printing. This restriction infringes that valuable right, 
and cannot be traced to any legal source. The House of Lords is 
not under any obligation to give to the public an account of their 
proceedings under their own authority. It is obvious, that they may 
afford much facility to such a publication, by permitting access to 
their records ; some perhaps, that could not be reached without that 
permission. But such a work must, in a great degree, be composed 
of materials, of which they have not the exclusive command. 

One very important reason against the interference of the Court 
in this way, is the comparative inconvenience to the one party or the 
other. The Plaintiffs, if their right should be finally established, 
will have their remedy by an account or damages ; and the House 

(1) Jlnlcy vol. vi. 089 ; see page 707. 

(2) Harmtr V. Plants post, vol. xiv. 130 ; see the note, 132. 

(3) 8 Term Rep. 293. 
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of Lords may, as was done in the instance of a person, who published 
Sacheverell's Trial, enforce their Order by commitment* fiut, an 
Injunction in this stage, restraining a publication of a temporary na- 
ture, has the effect of a perpetual Injunction ; as, before 
the right * is determined, the market is over. The Plain- [^497] 
tiff's title should therefore be clear in proportion. 

If this property depends upon the privil^je of Parliament, your 
Lordship has not the means of deciding that here. Has this Court a 
jurisdiction to try the privileges of the Court of Parliament ? A con-f 
tempt of the privileges of Parliament cannot ba examined in a Court 
of Law, upon the return to an Habeas Corpus. 

Some color is given to this, as a right by common law, inherent in 
every Court of Justice, by a passage in the judgment of Willes, Jus- 
tice, in the case of Millar v. Taylor (1) ; who, speaking of the judg- 
ment of the House of Lords, upon Roll's Abridgment, (which, though 
it may contain many original cases, does not answer the description 
of proceedings in any Court), and Croke's Reports observes, that the 
•King had no right of original publication, ** the Courts of Westmin- 
ster-hall having the sole power to authorise and authenticate the pub- 
lication of their own proceedings." 

The case as to Roll's Abridgment is in Carter (2) ; which Report 
does not support that Dictum : the only doubt oeing, whether the 
King had by the prerogative the right of prohibiting and monopoliz- 
ing the publication of law proceedings ; and the right of the patentees 
was established in the House of Lords. In Roper v. Streater (3), 
also mentioned by Mr. Justice Willes (4), the question was, not, 
whether the Plaintiff had any authority from the Judges to 
publish Croke's ** Reports, but whether the patentee had [*498] 
any such authority as deprived any other person of his 
copyright. These cases are inconsistent with the proposition, stated 
by Mr. Justice Willes. How could the right by Common Law in 
the Courts of Justice exist with the prerogative to monopolize the 
publication of all law proccfedings : two sole and exclusive authorities 
subsisting at the same time ? The conduct of the Judges gives no 
countenance to the authority, attributed to them. The Licensing 
Act (5) required their allowance ; at least that of the Chief Justice ; 
the form of which shows, that they did not claim any exclusive au- 
thority, merely following the words of the Act : " we do not allow," 
dLc. When the Licensing Act expired, in the reign of King William 
and Queen Mary, they changed their style ; as in the instance of 
Skinner's Reports, published in 1728, long after the expiration of 
the Act, the expression is, not that they allow, but that they approve ; 
a certificate of the authenticity of the work, and of the credit due to 



(1) 4 Bur. 2303 ; see page 2329. 

(2) Carter, 89. 

(3) Skin. 234. 

(4) 4 Bur. 2316. 

(5) Sut 13 and 14 Ch. II. c. 33. 

VOL. XIII. 22 
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it. The alteratioii shows, that the Judges did pot assome the right ; 
as supposed by Mr. Justice Willes. 

Upon what principle are the Courts of Justice to have this exclu- 
sive power of authorizing the publication of their proceedings ? In 
modern times the acknowledged right arises from the publication. 
Can any principle exist for restraining the publication of those sub- 
jects, that form the precedents, upon which property, liberty, and life, 
depend ? Against this concurrence of practice, authority, and prin- 
ciple, the single instance of Manby v. Owen (1), the case ojf the Court 

of Session at the Old Bailey, cannot prevail to establish this, 
['*499] as' a "* common law right, in every Court of Judicature. It 

is not however necessarily to be taken, that such a proposi- 
tion was established in that case. The decision is right ; not upon 
the reason supposed by Mr. Justice Willes, that the Lord Mayor 
could confer the right of property ; but that property had been ac- 
quired by the publication ; and, being so acquired, was invaded by 
piracy. The assumption of that right by the Lord Mayor probably 
had its origin in abuse, and cannot have any weight in direct oppo- 
sition to Roper V. Streater (2), and the case of RolPs Abridgment (3), 
confirmed in the House of Lords. The assumption of that right may 
perhaps be accounted for thus. The Judges under an equit^le con- 
struction of the Licensing Act probably gave the right according to 
the wish of the Lord Mayor ; and after the expiration of the Act his 
allowance continued ; not as being authorised by law ; but as it gave 
the publication authenticity and credit ; which made it an object of 
purchase. The case of Bruce v. Bruce (4) does not affect the gene- 
ral proposition in the old cases in Vernon, that this Court will not in- 
terfere, unless the right is established at law ; and upon the special cir- 
cumstances the Court would suspend the Injunction until the hearing ; 
these Defendants having been misled by the Order of the House ; 
inferring from the prohibition to publish during the progress of the 
trial, that at the conclusion of it they should have that liberty ; and 
they were accordingly prepared to publish the day after it closed. 
The Plaintiffs are under no obligation to publish, or not to make over 
their right to another person. 

The .Attorney-General, [Sir Arthur Piggott], the Solicitor- 
General [Sir Skimuel Romilly], Mr. Hollist^ and Mr. Johnson^ for the 

Plaintiffs. — If any person is at liberty to publish what- 
[* 500] ever * account of this trial he thinks proper, true or false, it 

is in vain for the House of Lords to make this Order ; and 
the person,' who may have their authority, cannot make use of it. 
The account' will not compensate the injury to the Plaintiflfs. But 
how stands the interest of the public ? This is not the common case 
of private-copyright invaded. This right stands upon public princi- 
ples, acknowledged by this Court. The party, claiming the exclu- 

(1) In Chancery, 8th April, 1755. Cited 4 Bur. S2329, 2404. 

(2) Skin. 234. 

(3) Carter, 89.- 

(4) In the House of Lords,. in the last Session. 



1807.] GURN£Y V. LONOllAN.. 500 

sive publication of the Sessions Paper (1) could have no copyright, 
except what the Public Authority gave him ; derived from a public 
source, standing upon principles perfectly distinct from the copyright 
of an author, publishing his own ideas, clothed in his own language. 
Upon Sacheverell's Trial a similar Order was made ; and for want of 
such a previous Order upon Hastings's Trial the country was inun- 
dated with publications ; and when the House at the close of it made 
the Order, no person thought it worth his while to apply for the exe- 
cution of it. There is no decision, that the House of Lords have 
not this authority. They have uniformly exercised it ; and the per- 
son appointed by them, has published under that authority. The 
imprisonment of a party, disobeying their Order, would terminate 
soon, by the effect of the prorogation. The writ of Habeas Corpus 
lies upon a commitment for a breach of privilege ; and was granted 
in 7%c King v. Flower (2) : the Court decided against the Defend- 
ant ; as it appeared, that he was guilty of a breach of privilege ; and 
that it was competent to the House to commit him : but if there had 
been no breach of privilege, he would have been discharged. This 
was pushed to a great length in Ashhy v. White (3) ; where no at- 
tention was paid to the determinations of the House of 
Commons. * If, as it is said, a person who printed Sach- [* 501] 
everell's Trial, contrary to the Order of the House, was 
committed, would that be a compensation to the Plaintiif ; and 
would not many persons incur that penalty upon the terms of; pub- 
lishing their work, perhaps defective, partial, or corrupt ? Justice 
could not be done by giving an account, which may not be fairly 
given, nor against solvent parties. 

Mr. Justice Yates, the great opponent of literary property, distin- 
guishes (4) the right to copies, published by authority, as depending 
' upon public principles, perfectly distinct from literary property, the 
fruit of the author's invention. The question is not, what any per- 
son might do, if the House of Lords had not exercised their au- 
thority. Admitting, that the public ought to be informed of the 
proceedings of that House, the value of that right depends upon the 
correctness and authenticity of that information. The House make 
this appointment in the exercise of their duty to secure to the public 
an authentic account ; an object, that must be frustrated, if notwith- 
standing that authority any other person is at liberty to publish any 
account that he thinks proper. Is this important right of the public 
to an authentic account of the subjects of consideration in the House 
of Lords to be left to accident ; depending upon the voluntary appli- 
cation, or negligence, of any person ; who cannot have recourse to the 
Journals ; who during a considerable part of such a proceeding as 
this must be excluded ; who cannot obtain authentic information as 

(1) Manby v. Ouwt: in Chanceiy, 8th April, 1755. Cited 4 Bur. 3329, 3404. 

(2) 8 Term Rep. 314. 

(3) 1 Salk. 19; 8 Harg. St Tr. 90. 

(4) Mmar v. Taylor, 4 Bur. 330a 
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to the questions put to the Judges, and other important particuhrs ; 

and who may attend, or not, at his own discretion ? 
[* 502] * Upon the same principle stands the right of publish- 
ing the Prerogative Copies : books, containing the national 
religion ; and other books of public institution ; as Lilly's Grammar. 
Another person might print them as well ; but upon the essential in- 
terest of the public, the Law entrusts to the Crown the right of ap- 
pointing the person, who shall have the right of communicating 
them to the public. Upon those public principles, when all the other 
powers of the Star Chamber were brushed away, these were pre- 
served. For any public or useful purpose the right, with reference to 
this subject, can be only in the House of Lords itself. That House 
alone can know, whether the appointment is properly executed. 

This right, standing upon these public principles, has been recogniz- 
ed by this Court in the case of Bathurst v. Kearsley (1) ; and a similar 
right, of a very inferior Court, was also recognized here in Manhy ▼. 
Owen (2). Upon what does that right rest ? Not upon the Statute 
of Queen Anne (3). There is not a trace of it in the Statute, nor 
was that publication entered at Stationers' Hall. It cannot depend 
upon property in the Court.'' There is no such property. The prin- 
ciple is the interest, which the public have in the proceedings. The 
Injunction is now prayed upon the same principle, upon which it was 
granted in those two instances. It appears by the Register's Book, 
that. the Injunction in Manhy v. Owen was granted before answer; 
and in 1758 a perpetual Injunction was decreed with costs. In the 
other case Lord Bathurst granted the Injunction upon the ground, 
that the Order of the House of Lords gave the Plain tiff the 
["* 503] ^ right of publication ; which right the Defendant could not 
invade. In December following, upon a notice of motion 
for an attachment for breach of the Injunction, the Defendant sub- 
mitted to account. To these cases no authority is opposed. They 
establish the exclusive right under the grant, analogous to the exclu- 
sive right of a patentee ;'the effect of which is property. 

Mr. Perceval^ in Reply. — ^The case of Roper v. Streaier (4), as 
finally decided by the House of Lords, establishes, that the publica- 
tion of proceedings in Courts of Justice is in the grant of the Crown, 
not the Court. Manhy v. Owen (5) does not recognise any Common 
Law .right in Courts of Justice, generally. * The practice of the 
Courts of Justice affords strong evidence, that they do not conceive 
they have such authority. The right would have been exerted, and 
the duty performecjl, if they were supposed to exist : the various in- 
correct accounts of legal proceedings, that are daily published, call- 
ing for restraint. At least this is a legal question, that ought firat to 
be determined, and never has been determined, in a Court of Law. 



1) Easter Term, 177a 

;2) In Chancery, 8th April, 1755. Cited 4 Bur. 2389, 2404. 

'^ Stat 8 Ann. c. 19. 

Skin. 234. See 4 Bur. 2316. 
(5) In Chancery, 8lh April, 1755. Cited 4 Bur. 2329, 2404. 
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The Plaintiffs are not in the situation of the King's Printer ; whose 
place, as Mr. Justice Yates observes (1), is. properly an office, form- 
erly granted in that name, with a fee annexed ; and the person ap- 
pointed sworn into office. That office is guarded by the mode of ap- 
pointment ; and the officer would by a wilful or negligent failure in 
bis duty be liable to a forfeiture of the office, and to an indictment. 
These Plaintiffs are under no such constraint to publish, or 
to publish * accurately. A Court of Law would certainly [* 504] 
interfere against a commitment ; where it appeared plainly, 
that there had been no breach of privilege. They have examined the 
subject in such instances ; and in Lord Danhy^s Case (2) and other 
cases, where the commitment took place in a course of judicial pro- 
ceeding, not for a contempt, they held, that it expired with the Ses- 
sion. As to the right of the Crown, if the office of King's Printer 
was not filled up, the Attorney-General would have a right to file an 
Information against any person, who published the Prerogative Cop- 
ies. The argument upon the necessity of providing for accuracy 
would apply to all reports of judicial proceedings, civil and criminal ; 
would extend to history, and other subjects, and must produce uni- 
versal monopoly. 

The Lord Chancellor [Erskine]. — It will be safer to decide this 
question now, while the impression of the very able arguments I have 
heard remains upon my mind, than to defer the decision. Notwith- 
standing the high authority of the House of Lords, this copyright ex- 
isting by my Order, under the direction of the House, I should not 
have been justified in granting the Injunction without hearing the 
Defendants ; and I feel so forcibly the arguments, that have been 
pressed for the Defendants, that, if the case of Bathurst v. Kears- 
ley (3) had not been produced, which cannot be distinguished from 
this, I should not have been disposed to grant ihe Injunction in the 
first instance ; as it is not sufficient, that privileges, however high, 
have been in a course of exercise, unless there has been some judg- 
ment upon the subject, competent to govern my decision. 
I shall therefoffe follow the * example of Lord Eldou, in the [* 505] 
case of Bruce v. Bruce (4), upon a dispute between the 
King's Printers in this country and in Scotland ; great consideration 
being necessary, to arrive at a right judgment between their contend- 
ing patents ; and Lord Eldon, when I pressed him with the cases, 
that are now pressed upon me, to show, that Injunctions, proceeding 
upon legal rights, ought to have their foundation in legal title, receiv- 
ing consummation by legal judgment, answered, that the same ques- 
tion had been decided by Sir Joseph Jekyl (5) ; and his Decree af- 
firmed by the Lord Chancellor ; and that the Court, granting the In- 
junction until the hearing, did not decide ultimately upon the rights 
of the parties. 

(1) 4 Bur. 2384. 

(2) 2 Harg. St Tr. 742. 

(3) Easter Tenn, 1776. 

(4) In the House of Lords, in the last Session. 

(5) BaakeU v. Parsons, at the Rollfl, 8th July, 1718, affirmed by Lord Parker, 
upoli Appeal, 2d May, 1719. 
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But I am so much convinced by the arguments for the Defendant 
as to the effect of the Injunction upon a publication of this tem- 
porary nature, calculated merely for the gratification of present curi- 
osity, that, unless I had a strong impression, that at the hearing I 
should continue of the same opinion, and should grant a perpetual 
Injunction, I would not grant the Injunction now ; which I only do, 
as there is no probability, that new facts will appear by the answer. 
The title is perfectly clear ; and the Defendants by their affidavits 
admit all that is in controversy ; which leaves the question upon the 
mere right of the Plaintiffs to a monopoly of this subject. 

This is not a question upon the right of one man to prevent 
another, availing himself of his sentiments, clothed in his 
[♦ 506] language ; the work of his diligence : * but this case must 
be decided upon the authority to exercise this privilege ; 
which has been uniformly asserted by the House of Lords ; is con- 
firmed by Lord Hard wicke and Lord«Northington ; and is supported 
by the case of Bathurst v. Kearsley (1) ; which is this case in almost 
every circumstance. In that instance, as in this, the person ap- 
pointed by the House of Lords, had not published ; but was prepar- 
ing to publish ; and was anticipated. There is this distinction be- 
tween the cases, that the House of Lords had permitted the Duchess 
of Kingston to employ a person to take notes ; she delivered the 
notes to the Counsel, to be corrected : and afterwards delivered the 
copy, so corrected, to the Defendant, with directions to publish them 
for her protection. There is nothing of that sort in this case. These 
Defendants do not claim under Lord Melville a right to publish, or to 
communicate that right to another ; but endeavor to avail themselves 
of the liberty to offer to the public an account of this trial. 

The Trial of Dr. Sacheverell was published by the same authority 
as these Plaintiffs have obtained ; and others, of which I have se- 
lected son>e out of a great number ; not only upon articles of im- 
peachment by the House of Commons, but also trials for felony and 
treason. Lord Wintoun's Trial (2) for high treason, and Lord Ox- 
ford's, in 1717, were both upon impeachment by the 'House of Com- 
mons ; and it appears, that the House of Lords have almost in every 
instance, whether upon impeachment or indictment, uniformly made 
this Order, with the prohibition of publication by other persons. 
The only Exceptions are Lord Oxford^s Case, and a few others 
The same Order was made in Lord Lovafs Case (3), in 
[♦ 507] * 1746, after the Rebellion ; and in the Case of Lord Fer- 
rers, \t\ 1700, and of Lord Byron, in 1765 ; both with the 
prohibition. The Order in the Case of the Duchess of Kingston (4) 
is in the very same words as this ; that the Lord Chancellor do cause 
the trial to be published ; and that no other person do presume to 
print or publish the same. I'he Order was also made in the case 



(1) In Chancery, Easter Term, 1776. 

(2) 6 Harg. St Tr. 17. 

(3) 6 Harg. St Tr. 615. 

(4) 1776; 11 Harg. St Tr. 198. 
VOL. xiii. 28* 
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of Mr. Hastings ; and in that instance the prohibition was quite un- 
necessary ; as no one would publish what no one would read ; and 
the public had been saturated with previous accounts of that trial. 

In this" case, if there had not been any direct precedent, I should 
not have granted the Injunction, notwithstanding the strong prac- 
tice of the House of Lords, without taking the opinion of a Court 
of Law ; according to the authorities, upon which I insisted in the 
case of Bruce v. Bruce (1) ; that the Lord Chancellor ought not, un- 
less a clear legal title is established, to grant an Injunction. But upon 
that case of Bathurst v. KeartUy^ and this practice of the House of 
Lords, I may grant the Injunction ; which I do, not upon any thing 
like literary property, but upon this only, that these Plaintiifs are in 
the same situation as to this particular subject, as the King's Printer, 
exercising the right of the Crown as to the prerogative copies. I 
shall not state any thing as to other Courts ; but shall act upon 
this precedent ; which I carry no farther than by granting an Injunc- 
tion to the hearing. 

* It appears in the case of MiUar v. Taylor (2), that the [* 508] 
Crown had been in the constant course of granting the 
right of printing almanacs ; and at last King James II. granted 
that right by charter to the Stationers' Company, and the two. Uni- 
versities ; and for a century they kept up that monopoly by the ef- 
fect of prosecutions. At length Carnan, an obstinate man, insisted 
upon printing them. An Injunction was applied for in the Court 
of Exchequer ; and was granted to the hearing : but at the hear- 
ing the Court of Exchequer directed the question to be put to the 
Court of Common Pleas, whether the King had a right to grant the 
publication of almanacs, as not falling within the scope of the ne- 
cessity or expediency; the foundation of prerogative copies. It 
.was twice argued in the Court of Common Pleas; and the answer 
returned by that Court to the Court of Exchequer was, that the 
charter was void ; and almanacs were not prerogative- copies. The 
Injunction was accordingly dissolved ; that usurpation having gone 
on for a century ; and the House of Commons threw out a Bill, 
brought in for the purpose of vesting that right in the Stationers' 
Company. 

This is an instance of the necessity of caution upon these sub- 
jects. 

April lit. The Lord Chancellor [Erskine] desired, that it 
should be understood, that he had not delivered any judg- 
^ ment of this case farther, than by granting the injunction [*! 509] 
until the hearing, upon the precedent of Bathurst v. Kears- 
ley (3) ; and should therefore consider the questions as open in any 
future stage. 



(1) In the House of Lords, in the last Session. 

(2)14 Bur. 2303. 

(3) Easter Term, 1756, in Chancery. 
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A Demurrer was afterwards put in : but it was never argued ; a 
compromise taking place. 

As to tfa^ general question of the jurisdiction of the Court of ChanceTj to restrun 
infringements upon litenry property, see the notes to Ckvry v. Fadtn^ 5 V. S24. 
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PROMOTIONS, ETC. 

On the Ist of April the Lord Chancellor resigned the Great Seal ; 
which was delivered by His Majesty to Lord Eldon, as Lord Chan- 
cellor. 

- / Sir Thomas Manners Sutton, one of the Barons of the Ex- 
chequer, succeeded Mr. Ponsonbt, as Lord Chancellor of Ireland ; 
and was created a Peer of the United Kingdom, by the title of Baron 
Manners of Foston, in the county of Lincoln. 

Mr. Wood was appointed a Baron of the Exchequer; and re- 
ceived the honor of Knighthood. 

The Honorable Spencer Perceval was appointed Chancellor of 
the Exchequer, and Chancellor of the Duchy of Lancaster. 

Sir ViCART GiBBs succeeded Sir Arthur Piggott as Attorney- 
General. 

Mr. Plumer succeeded Sir Samuel Romillt, as Solicitor-Cren- 
erah; and received the honor of Knighthood. 

* Mr. E. Morris was appointed a Master in Chancery upon the 
resignation of Sir W. W. Pepts. 
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WHITELOCK V. BAKER. 

[1807, April 10.] 

MoTioif to suppress Depositions upon groundless objections, and not only after 
publication, but even after the cause had been called on, and struck out, re- 
fused (a). 

The privilege of paupers for obtaining justice not to be perverted to injustice. (6). 
The Court tender as to dispaupering. Costs against a pauper upon that ground 
not pressed, on the recommendation of the Court. 

Qualification as to evidence of tradition, even upon pedigree. It must be from 
persons, having such a connection with the party, that it is natural and likely, 
from tlieir domestic habits, that they are speaking the truth, and could not be 
mistaken. Upon that principle descriptions in Wills, monuments. Bibles, &c. 
are admitted (c). 

Discretion of CommissioDeis, taking depositions, not to examine each witness to 
all the interrogatories, and to reject what is not evidence (dy 

Publication enlarged upon a special case ; where farther eviaence is necessary ; 
and it can be had without injustice or danger: not upon ignorance, or negli- 

Smce of an Agent ; nor to the prejudice of a party, even by delaying the 
earing ; and i&davit required, that, the party, his Clerk in Court, and Solic- 
itor, have not seen, or been informed of, the Depositions, and will not, &c. (e), 
[p. 512.] 

A MOTION was made by the PlaintifT in this cause, suing as a 
pauper, that the depositions under a Commission, taken out by him 
ex parte, the Defendants not joining, should be suppressed ; upon 
objections to the depositions ithemselves, and upon misconduct, at- 
tributed by affidavit to the Plaintiff's Agent, and to the Commis- 
sioners ; one of whom was represented as being the Solicitor of a 
person having a corresponding interest with the Defendants in the 
question. 

(a) When depositions wiU be suppressed ; M^aUrUnon v. Coioen, 5 Paige, 510; 
mittuek V. I^sagkty 1 Sim. &, Stu. 446 ; 1 Barbour, Ch. Pr. b. 1, ch. 10, p. 286, 
p. 316. 

(6) As to the effect of the vexatious conduct of persons suing in forma pauperis^ 
see fVagntr v. Meats, 8 Sim. 127 ; Murphy v. Oldis, 1 Hogan, 219 ; McDonoxigh 
v. (yFUthaiyy 1 Beat 54. 

It seems that an infant who has no means of indemnifying a responsible person 
for costs will be permitted to sue by his next friend in forma pauperis. The 
Court, however, will, in the first place, see that there is proper cause for the pro- 
ceeding, and will appoint a proper person as prochein amv, FuUon v. JRosevoU, 
1 Paige, 178. But the contrary has been decided in Ireland. St, John v. Bes- 
. borough, 1 Hogan, 41 ; 2 Barbour, Ch. Pr. b. 5, ch. 5, p. 204. 

Upon proper application, the wife will be permitted to file a bill against her 
husband, by her next friend, in forma pauperis. Robertson v. Robertson, 3 Paige, 
387 ; 2 Barbour, Ch. Pr. b. 5, ch. 7, p. 263. 

It is said that an appeal cannot be prosecuted in forma pauperis, but he must 
give security for costs. And if he succeeds, he may have Dives costs on the ap- 
peal, although he sued as a poor person in the Court below. BoUon v. Gardner, 
3 Paige, 273; 1 Barbour, Ch. Pr. b. 2, ch. 1, p. 383, p. 420 ; 2 Hoffman, Pr. 46. 

(e) See, ante, notes (c) and (d) Vovks v. Young, 13 V. 140. 

(a) The Commissioners are not to judge what interrogatories are pertinent, but 
are to examine upon the interrogatories as they find them ; they are to judge what 
is, and what is not, legal evidence. 1 Smith, Practice, 370; Parkhurst v. Loib^ 
ten, 2 Swanst 207 (n). 

(e) As to enlarging publication, 1 Smith, Pr. 388. 
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This application was made, not only after publication ; but even 
after the cause had been called on in the regular course to be beard ; 
when, the Plaintiff not appearing, and the Defendants not having 
an affidavit of the subpoena to hear Judgment, the cause was struck 
out. 

Mr. Plowden, for the Plaintiff, in support of the Motion ; which 
was opposed by Mr. Hart, for the Defendants. 

Mr. Healdy for the Commissioners pressed for costs ; insisting, 
that the privilege of a pauper will not protect him against the con- 
sequences of improper vexatious conduct towards third persons, not 
parties to the suit (1). 

The Lord Chancellor [Eldon]. — This is the case of a pauper; 
who represents himself as entitled to very considerable 
[♦512] property, in the ♦possession of a variety of Defendants; 
who are parties to the record. The effect of the privilege 
of a pauper is, that his case is apt to receive from the Court and the 
Bar protection, not merely full as zealous, but exceeding the atten- 
tion, given to the affairs of suitors in different circumstances. As 
this is a most important application, to suppress depositions, that 
have been published, I will state the principle and the practice upon 
the motion to enlarge publication. This Court will not enlarge pub- 
lication without a very special case made. The party's want of 
knowledge of the rules of proceeding, want of attention in his Solic- 
itor, are not sufficient. The rules of Justice are founded upon 
great, general, principles, not to be broken down by such circum- 
stances. Even such a motion requires an affidavit, that the party, 
his Clerk in Court, and Solicitor, have not seen or been informed of, 
and that they will not see, or be informed of, the contents of the 
depositions, until the enlarged time of publication. That is founded 
upon this ; that no more dangerous mode of proceeding can take 
place than permitting parties to make out evidence by piece-meal, 
^nd to make up the deficiency of original depositions, by other evi- 
dence. In this case the Defendants did not join in the Commission. 
These Commissioners are of the Plaintiff's own choice. Frequently 
interrogatories are put, that are not necessary ; and the party, by 
his agent, points out the particular interrogatories, or parts of inter- 
rogatories, to which he wishes the examination to go. That is the 
course of practice. ' If previously to publication it appears, that there 
may be occasion for farther testimony, that there is a just opportu- 
nity for obtaining it, and it can be had without danger and injustice 
to other parties, the habit has been to allow the publica- 
[♦ 513] tions to be enlarged upon affidavit. ♦ But, independent 
of the rule I have stated, the Court will not do that to the 
prejudice of a party, even by delaying the hearing of his cause. 

But in this cause the Depositions are published. Is it possible then 
for me in such a case, let the suitor be who he may, not to recollect 
the state of the cause ? This is an instance, showing that it is ab- 

(!) Bearoes on Costs, ISO, &c. 
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solutely necessary to hold men bound by the acts of their agents. 
This cause was set down to be heard. If aii» affidavit of service of 
the SubptBfia to hear judgment had been produced, the Bill would 
have been dismissed. The Defendant therefore is bound by the slip 
of his Solicitor. In this state of the cause therefore this is not an 
application merely to enlarge publication ; but, far beyond all that, 
it is a case, in which it is impossible to make the affidavit, that would 
be necessary for that purpose, as the parties have seen the deposi- 
tions ; and the cause is now in Court by the mere accident, that the 
Defendant's Solicitor was not provided with an affidavit of service of 
the Subpoena to hear judgment (1). 

The first ground, alleged in support of this motion, is the charac- 
ter of one of these persons ; as standing in the situation of a party, 
who might have been rejected as a Commissioner. That, strictly, is 
not true, as that person was not the Solicitor of a Defendant, con- 
cerned in this Commission, or of any person, who remained upon 
the Record. Considering him as the Solicitor of a person, having 
property, that might be involved in the same question, my clear 
opinion is, 1st, that his situation does not fall within the rule : 2dly, 
that such an objection, permitted in this stage of the cause, would 
tend to the most enormous mischief. 

*The next ground for this motion is the materiality of [*514] 
the farther evidence, which it is supposed can be given. 
If that could be represented as most highly material, I dare not trust 
myself with laying down a precedent, that would authorize attempts 
to bring forward an application in every case ; where, even after a 
cause had been struck out, the party might see, that it would not be 
convenient to hear the cause upon the evidence, on which he origi- 
nally intended to hear it. The danger from that would be enor- 
mous. But, upon the affidavits, there is hardly any part of what is 
stated in these affidavits, that would in the form of depositions be 
evidence. I accede to the doctrine of Lord Mansfield, as it has 
been stated from Cowper (2) : but it must be understood, as it has 
been practised, and acted upon; and one word in that passage 
wants explanation. It was not the opinion of Lord Mansfield, or of 
any Judge, that tradition, generally, is evidence even of pedigree : 
the tradition must be from persons, having such a connection with 
the party to whom it relates, that it is natural and .likely, from their - 
domestic habits and connections, that they are speaking the truth, 
and that they could not be mistaken (3). The whole goes upon 
that : declarations in the family, d,escriptions in Wills, descriptions 
upon monuments, descriptions in Bibles, and Registry Books, all 
are admitted upon the principle, that they are the natural eflTusions 
of a party, who must know the truth ; and who speaks upon an oc- 
casion, when his mind stands in an even position, without any temp- 
tation to exceed or fell short of the truth. But there may be many 

(1) Gordon v. Gordon, 1 Swanst 16& 

(2) Goodright on the Demise ofSteoena v. Moss, Cowp. 591. 

(3) Vowlea v. Young, ante, 140; see the note, 147. 
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circumstances, forming part of the tradition, which you would reject, 

taking the tvidy of the tradition. 
[* 515] * Applying that to this case, and the particular circum- 
stances of this unfortunate person, the answer to an objec- 
tion upon that ground is, that the rules of law are framed for general 
cases ; and must apply to this, unless it is an excepted case. There is 
no rule, that will allow me to give the benefit of what may be called 
a species of secondary evidence of tradition, to a person under these 
circumstances, that I could not give under other circumstances. It 
is a misfortune, that I cannot cure. 

As to the conduct of the Commissioners, they exercised their duty 
well, if they examined to those interrogatories, or parts of interroga- 
tories, to which they were called upon to examine. They are not 
to examine to the whole body of interrogatories. The interrogatories 
are all together ; as some witnesses may be to speak to one part ; 
some to another ; and some may be examined to all. On that ac- 
count they are all put together ; not for the purpose of examining 
each witness to the whole of the interrogatories. That ground 
would be sufficient against this motion. 

There is another ground, upon which I will not decide, as it is not 
necessary ; but I will express my opinion. I have not a conception 
of a rule, that would be more mischievous, than that Commissioners 
should be bound to devest themselves entirely of all discretion as to 
what is, or is not, legal evidence. I should introduce a roost severe 
scourge by obliging Commissioners to take all, that is offered them ; 
whether it may have* the character of evidence, or not ; when the 
only consequence, that can possibly arise, is, that the Court must 
shut its eyes and ears against all, that has not that charac- 
[•516] ter. * It very seldom happens, that depositions are brought 
here without much trash in them, that is not evidence ; 
not from a want of discretion in the Commissioners, but from an ex- 
ercise of that discretion, perhaps necessarily imperfect; and it is 
very difficult in taking written depositions to separate them ; so as to 
be sure, rejecting much, that you do not incur the danger of re- 
jecting too much. Another circumstance is, that the Court trusts 
the parties, and in some cases the Master, as upon motion to reform 
the interrogatories, with settling them ; and in my own experience 
much might have been spared : btit it arises from an anxiety to be 
safe. The truth is, that, when interrogatories go down with ques- 
tions, that are not relevant, many answers also will not be relevant. 

It is not however necessary to decide this. Upon the matter of 
the affidavits, and the danger of introducing new evidence, I am not 
bold enough to make such a precedent. As to what has been said 
about dispaupering this Plaintiff, the Court always is, and I hope al- 
always will be, tender upon that. But it must be recollected, that 
the principle, upon which paupers are entitled to the assistance of 
the Bar, and have equal claims with the opulent upon the Court, is, 
that they may have justice. On the other hand, all Courts require, 
that they shall do justice to others ; and, if the accident, that has 
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occurred in this cause, had occurred in the Court of King's Bench, 
that the Plaintiff was not ready, when the cause was called on, he 
would have been dispaupered. As to the conduct of the Commis- 
sioners, it does not appear to me, that the Court, or any of the 
parties, have cause of complaint ; and with that observation I shall 
refuse this motion. 

*The commissioners, under the recommendation of the [^517] 
Court, did not press for Costs. 

1. That the privilege of suing in forma pauperis will never be allowed to be 
converted into an engine of oppressive vexation, see, atUe, the note to Ex parte 
Shaw, 2 V. 40, and the note to Spencer v. Bryant, 11 Yes. 49. 

2. With respect to the danger of allowing a party, who has before him the de- 
positions previously given, to put new interrogatories, see the note to Standen v. 
Edwardty 1 V. 133: and the notes to Sandfordv. Paul, 1 V. 398. The court has 
refused to enlarge publication, on the application of a party whose solicitor has 
taken the depositions of the opposite party out of the examiner's office, though he 
did so by mistake ; LawreU v. TUdibomej 2 Cox, 289. 

3. As to the evidence admissible upon questions of pedigree, see note 3 to 
Vowlee V. Young, 9 V. 172. 



WALLIS t^. CAMPBELL. 

[1807, April 16.] 

A MARRIED woman appointed guardian of an illegitimate child ; and payment or- 
dered to her upon her separate receipt 

A MARRIED woman being under the Master's Report appointed the 
guardian of an illegitimate child, a difficulty arose in the Register's 
Office as to drawing up an order for payment of money to her, with- 
out joining her husband. It was therefore mentioned to the Court by 
Mr. Bell 

The Lord Chancellor [Eldon] made an Order for payment to 
her, upon her separate receipt, for the purposes of the Order. ^ 
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TWIGG V. FIFIELD. 

[1807, April 16.] 

Sale of an annuity before the Master takes effect irom the confirmation of the 
Report ; and, the sale being on the 11th of August, and the Report confirmed 
in Michaelmas Term, interest was given upon the purchase-money from the 
first day, on which the Report could have been connnned: namely, the first 
Seal before the Term. 

Upon the 11th of August, 1806, an annuity, secured by bond, and 
payable quarterly, on the 5th of January, the 5th of April, the 5th of 
July, and the 5th of October, was sold before the Master. The 
Report was confirmed in Michaelmas Term. 

A motion was made by the purchaser, that he may be at liberty to 
pay his purchase-money into the Bank, and that he may 
[*518] * receive the annuity from the 5th of July, 1806. The 
question was, from what time the purchaser should be en- 
titled to receive the annuity. 

Mr. BeU, on behalf of the purchaser, insisted, that he was entitled 
to receive the annuity from the day of the sale, paying interest from 
that time ; the purchase of a subject of this fluctuating nature being 
with a view to the value at the time ; and the Report could not 
have been confirmed before the end of October. 

Sir Samuel RomiUy, for the parties, entitled to the produce of the 
sale, observed, that the rule, with respect to the sale of an annuity, 
is not settled. The rule upon the sale of a real estate, that the pur- 
chaser is to be let into possession from the quarter-day, preceding 
the purchase, paying in his money before the next quarter-day, is not 
exactly applicable to an annuity : nor is the reason of that rule very 
intelligible. This purchaser never applied to pay in his money, since 
the sale in August until the present month. 

The Lord Chancellor [Eldon].— In Sir Ashton Lever*s Case (1) 
the purchaser was considered as having the benefit of the purchase 
. from the time, at which he agreed to have it ; and in a late case, 
where part of the premises was burned (2), I considered the pur- 
chaser as having the purchase from the confirmation of the Report. 
That I think the reasonable rule for this case ; and that the purchaser 
should pay interest from the very day, upon which he could have 
confirmed the Report. 

[*519] *It was accordingly taken from the first Seal before 
Michaelmas Term. 

See, ardt, note 2 to Paint v. MeUer, 6 V. 349. 

(1) Jackson V. Leoer, 3 Bro. C. C. 605 ; Paint v. M^Utr^ onie, vol. vi. 349 ; Ear- 
ford v. Purrier, 1 Modd. 532. 

(2) Ex parte Minor, anU, vol. xi. 559. 
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THE ATTORNEY GENERAL v. DIXIE. 
BOSWORTH SCHOOL, JEr parte. 

[1801, Nov. 16, 17; Jult 21. 1802, Feb. 26 ; Jult 6. 1805, August 27.] 

Jurisdiction of the Court of Chanceiy in the case of abuse of a Charity upon the 
receipt and management of the revenue by the Governors, the Visitor, as heir 
of the founder, being ffeneraJlv one, and for a considerable time, while there 
were no Governors, without authority. 

The heir being a lunatic, the Order, vacating irregular appointments of Governors 
and a School-master, and for filling up those offices, was made upon Petition to 
the Lord Chancellor, as Visitor. 

Under the Information an Inquiry and Account were directed as to leases of the 
Charity Estate, without involving the Charity in a general account to a remote 
period ; and a general Account of the more recent period, limited to the time, 
when Uie Information was filed ; with Costs. 

The Information stated the foundation of the school of Market 
Bosworth; in the county of Leicester, under the Will and Codicil of 
Sir Wolstan Dixie, dated in 1592 and 1593, Letters Patent of 
Queen Elizabeth, and a Decree, in the reign of King Charles II., 
by which it was provided, that the rector and church-wardens, for 
the time being, and in default of them, the Bishop of Lincoln, 
should elect governors, (the rector and churchwardens to be of the 
number), and that Sir Wolstan Dixie, and his heirs ; and in de- 
fault of heirs, the Bishop of Lincoln, should appoint the master and 
ushers. 

The Information farther stated, that after the death of Sir Wol- 
stan Dixie, the nephew and heir of the founder, the succeeding heirs 
assumed the entire management of the school, being the patrons of 
the church, and owners of most of the houses and lands in the par- 
ish : that particularly no governors had been appointed 
from 1740 until the death of Sir Wolstan Dixie, the father [* 520] 
of the Defendants Sir Wolstan Dixie and Willoughby 
Dixie, in 1767 ; during which period the rents and profits of the 
premises, belonging to the school, were received by Sir Wolstan 
Dixie, the father ; and after his death by the Defendant Sir Wol- 
stan Dixie, until a Commission of Lunacy issued against him in 
1769 ; and from that period the rents were received by his brother 
and committee, the Defendant Willoughby Dixie. The information 
then stated various instances of abuse and mismanagement ; that 
leases were made at small rents, with declarations of trust, for the 
daughters of Sir Wolstan Dixie ; that the estates were underlet ; 
that the surplus' rents and profits, beyond the salaries of the master 
and ushers, had not been applied to the purposes of the Charity ; 
that Willoughby Dixie had appointed to the office of head-master 
Joseph Moxon, a person unfit to be master of a school, being a 
waiter in a public-house ; whom he afterwards removed ; and ap- 
pointed William Wood ; that in 1789, the Information having 
been filed in 1788, the rector and church-wardens, under the in- 
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fluence and control of Willoughby Dixie, elected him and five other 
persons, also Defendants, to be governors ; all of whom were unfit 
for that office, as his tenants, or otherwise under his control ; and 
one a lessee of pltrt of the Charity Estate, at an under- value. 

The Information prayed an account of the rents and profits re* 
ceived by the several Defendants, and by Sir Wolstan Dixie, the 
father ; that proper directions may be given for the application of 
the surplus rents and profits of the Charity Estates ; and that the 
persons, appointed governors, may be removed, and proper govern- 
ors appointed. 
[* 521] * Mr. SuttoTif Mr. Alexander, and Mr. Stratfordy in sup- 
port of the Information. — ^In the case of fraud the length of 
time cannot form an objection to the account ; and these circum- 
stances do not afibrd any presumption of a settlement of accounts : 
nor are there any persons to whom laches can be imputed. Those 
circumstances form the only ground, upon which after a considerable 
lapse of time accounts are limited. There were no persons to settle 
the accounts for many years ; and afterwards there were only nominal 
Governors, appointed by Sir Wolstan Dixie, for the very purpose of 
evading the account. In such a case clearly the length of time can 
be no bar to the account. 

Another objection will be to the jurisdiction ; that, where there is 
a charter, creating a corporation for the management of the Charity 
Estate, this Court has no jurisdiction to examine the management of 
the Charity by that corporation. But upon principle and a great va- 
riety of authorities, no doubt can prevail as to the jurisdiction. First, 
upon the strict sense of these instruments, this Court is the visitor to 
this Charity, excluding the heir of the founder. If that should not 
be the construction, 2dly, the general jurisdiction of this Court over 
trusts and charities, that has prevailed since the reign of King 
Charles I. will be maintained against persons, who are the Govern- 
ors, bound by duty to control the management, having in them the 
legal estate, upon suggestion of actual ihismanagement, or probability 
to it. In the reign of King Charles II. a Decree was made upon this 
very Charity ; taking the management ; and, as it seems, appointing 
a receiver. The objection is raised upon the clause in the 
[•522] Statute of Charitable *Uses (1); declaring, that it shall 
not extend to any city or town corporate, or to any lands 
within such city or town, where there are Governors appointed, nor 
to any college, hospital, or free school, having special Visitors, Gov- 
ernors, &c. appointed by the founder : the objection proceeded upon 
this, that this Court has no more jurisdiction than the Commissioners 
of Charitable Uses had. The Case of SiUtm Colefield (2), 11 
Cl^arles I., and another case (3) 5 Charles I., show, that this proviso 
does not relate to the case, where the Governors have the legal 

(1) Stat 43 Eliz. c. 4, s. 3. 

(2) Duke's Char. Uses, 68. 

(3) ffyuhaw V. Hie Carporatum qf Morpeth^ Duke's Char. Uses, 69. 
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estate. The other construction would place parties, having the legal 
estate, perfectly out of control. 

But even upon the construction of the Statute the jurisdiction 
must stand : The Case of Birmingham School (1) : 'followed repeat- 
edly by Lord Hardwicke : and in the Case of The FoundKng Hos- 
pital (2) Lord Commissioner Eyre says, where those, established as 
Governors, having also the management of the revenues, are abusing 
their trust, this Court has jurisdiction. An information will be sus- 
tained at least in every case, in which a Commission would issue un- 
der the Statute of Charitable Uses (3) ; the object of which was not 
to do away any jurisdiction, which this Court pi^eviously exercised, 
but merely to prevent the expense and trouble of coming here in 
certain cases, to which that act applied a less tedious and more easy 
remedy.' The general description of breach of trust and negligence 
is explained, by putting distinct heads of misapplication 
and * misgoverning, &c. In Hynshaw v. The Corporation [* 523] 
of Morpeth (4), upon the exception to the return of the 
Commission, it is distinctly stated, that the Commission is to be sup- 
ported ; as otherwise the party would be put to a Court of Equity, 
or Parliament : the Commission therefore being considered as merely 
a more summary mode of proceeding, not as superseding the jurisdic- 
tion which this Court had before the Act. But, where there is a 
charter, appointing a visitor, sufficient officers, and regulations for 
every case, that may happen, upon which the government must ne- 
cessarily depend, and to which resort must in the first instance be 
bad, yet, if the Governor or visitor, by his conduct involves liimself 
in another character, his conduct in that new character may be the 
subject of inquiry in this Court. Notwithstanding the provision, that 
the visitor shall not be within the Statute (5), in the Case of Sutton 
Cohfield (6) it was held, that a visitor, placing himself in the situa- 
tion of an ordinary trustee, taking upon himself, for instance, to re- 
ceive rents and profits, is open to the investigation of this Court in 
that character, which he has assumed. The result also of the seve- 
ral resolutions in the Case of Birmingham School (7) is decisive, that 
the Governors, receiving the rents and profits, must be visited by this 
Court ; otherwise, as they cannot visit themselves, an abuse must be 
without redress. 

This case however does not depend upon general principle and 
general authority. The nature of this foundation, and the transac- 
tions, that have passed, make this Court the visitor. The 
proposed object of ♦the Charter of Incorporation, or Let- [* 524] 
ters of License, as it has been called, is to carry into effect 

(1) Edm V. Fogter, 2 P. Wins. 325. 

(2) The Momey General v. The Governors qf the Foxmdling Hospiial^ 
ante, vol. ii. 42; see page 47, and the note. 

(3) Stat 43 Eliz. c. 4. 

(4) Duke's Char. Uses, 69. 

(5) Stat 43 Eliz. c. 4. 

(6) Duke's Char. Uses, 08. 

(7) 3 P. WUl. 325. 

VOL. XIII. 23 
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the directions of the Will ; one of which directions is, that in case of 
misconduct of the Governors the heir at law shall apply to this Court. 
The Will directs the heir, who would without such direction have 
been the visitor, to visit in a particular way, through the intervention 
of this Court. In 1643 the application was made for Letters of Li- 
cense ; which passed, expressly referring to the Will; giving power 
to the heir to make ordinances and regulations, and directing the 
Skinners' Company to appoint the Masters. After those letters were 
obtained, the Company declining, under an application to this Court 
a Decree was made, giving those powers to the heir. Afterwards a 
question arose as io restoring the ma^er to his situation, or as to 
waiving his qualification ; and a Decree was made upon that subject. 
Is it possible now to say, this Court has not a jurisdiction in this 
particular case ? 

The costs ought to fall upon the Defendant Willoughby Dixie, or 
at least to be apportioned among the Defendants, so as not to fall up- 
on the funds of the Charity ; upon such a case of abuse ; the funds 
of the Charity seized upon for selfish, individual, purposes : not the 
common case of extravagant misapplication of the funds to objects of 
the Charity. 

The Solicitor-General [the Hon, Spencer Perceval], Mr. Rom- 
iUy, and Mr. Stanley ; Mr. Richards, Mr Hood, and Mr. Lewis, for 
the different Defendants. — The first objection to the account is a 
defect of parties. The Master, for the time is, by the "Will 
[* 525] and ^Letters Patent entitled to the surplus of produce af- 
' ter the charges defrayed. The consideration is very differ- 
ent, whether length of time presents a legal bar to inquiry upon such 
a trust as this, and whether, though there may be Jio legal bar, the 
inquiry should be directed. The account and inquiry are not op- 
posed : but the extent, to which the account is to go, is very mate- 
rial. Accounts and inquiries during the life of the late Sir Wolstan 
Dixie are pressed ; with what view, and what is to be the application 
of the property, that may be recovered, are not stated ; if for the 
benefit of the late masters, the representatives of those persons, who 
are to have the whole benefit of the account, ought to be before the 
Court. There is therefore a defect of parties, not only in that res- 
pect, but also for want of the representatives of the daughter of Sir 
Wolstan Dixie ; in whose favor the lease was made. How is this 
account to be taken ? How can justice be done ? If there were no 
charges, incumbrances, or payments to be made by the trustee; his 
receipt might alone be sufficient to charge him. But the yearly out- 
goings bear a very considerable proportion to the actual amount. 
The Court has no means of ascertaining the payments made to the 
deceased masters for their salaries, what has been expended for re- 
pairs, &c. The answer swears, that no paper, containing any infor- 
mation of that sort, exists. From the diflliculty of taking the account 
for such an extent of time it would not be expedient or just to direct 
it. No misconduct appears, distinctly applicable to the period of the 
lunatic'3 management. If any leases were made during that period. 
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the consequences ought not to fall personally upon the other Defend- 
ant. A lease, for instance, was found by him subsisting upon the 
Loughborough estate, which did not expire until 1783 ; from which 
time that estate was brought to account. There is no 
ground * for charging the Defendant, not only m respect [* 526] 
of his receipts, but according to the extended value upon 
the evidence. 

The parties accused of fraud have been long dead. Though, it is 
true, no Statute of Limitations applies to such a case, the Court, 
refusing to go into an inquiry as to transactions, that passed at the 
distance of nearly half a century, proceeds upon the ground, that of 
necessity, the inquiry must be ex parte ; the case not completely be- 
fore the Court ; no person living, who has any memory of the trans- 
actions, upon which the charges of fraud and breach of trust are 
founded ; standing upon written instruments, not stated in the In- 
formation ; the charge arising in the first instance from the evidence. 
The Court cannot conjecture, in what manner Sir Wolstan Dixie, if 
called upon, would have answered the charge. He might have 
shown, that he had made satisfaction to the Charity. The Defend- 
ant has not voluntarily interposed in the management of these es- 
tates. He found himself in that situation, obliged to act, no gov- 
ernor being appointed ; no one, who would act, except the church- 
wardens, mere annual officers. 

If the founder of such an eleemosynary foundation has not ap- 
pointed a visitor, the heir at law is the visitor ; and therefore the 
lunatic stood in that character. The Law gives it to the heir, un- 
less it is taken from him'; which can be only by an express appoint- 
ment of the visitor ; though not necessarily eo nomine. The passage, 
referred to in this Will, cannot be considered a complete appoint- 
ment of visitor. It is, not an appointment of the Lord Chancellor, 
nor a direction for any proceedings before the Lord Chancellor, as 
visitor, but merely a reference to the general jurisdic- 
tion of * this Court, that might be exercised equally by the [* 527] 
Ma«ter of the Rolls. 

The Will discovers no intention of appointing the Court of Chan- 
cery visitor ; and there is considerable doubt, whether the most ex- 
plicit direction in the Will of a founder, would have that effect. It 
may be supposed, the power devolves upon your Lordship, as private 
visitor, in the place of the lunatic : but then the application would 
be of a very different nature ; as in the late case of Richmond 
School, in Yorkshire ; part of the corporation being made a distinct 
corporation for the purposes of that school ; and upon a contest for 
the appointment of the master, a petition was presented to the Lord 
Chancellor : the school being of royal foundation. Such a visitor 
would have power to displace the governors, having full and absolute 
power to act secundum ttquum et bonum, for the benefit of the Char- 
ity ; according to his private feeling, not controlled by technical 
rules. 

As tp removing the governors, this Court has never assumed an 
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authority to remove a member of a corporation, even eleemosynary ; 
as this is. Why cannot a Fellow of a College be removed in the 
same manner ? The case of the Corporation of Coventry was con- 
sidered as the common case of changing an individual trustee, not as 
a question upon removing any corporate governors. It would be 
very difficult to secure an election of persons who would not be un- 
der the influence of this family, which is the principal .objection. 

The Lord Chancellor [Eldon]. — In the Case of Richmond 
School, in Yorkshire, the application was made by peti- 
[* 528] tion ; and upon the ^ ground that the Court of King's 
Bench had in the case of The King v. St. Catharine^s 
HaU (1) conceived, that they had no jurisdiction. I have some 
doubt upon that part of this case. If the election, subsequent to 
the Information filed, cannot stand ; I have a doubt, whether the 
application to control or vacate the election is to be made to the 
Lord Chancellor in this way, or by petition in his visitatorial capac- 
ity : but then I would, as in the Case of Grantham School, direct 
the cause to stand over, and the petition to come on with it. 

Mr. Sutton, in reply. — Wherever the power of visitor is lodged, 
the jurisdiction of this Court, upon information by the Attorney Oen* 
eraly for an account of the revenues of a Charity, is not disputed. 
The objection is, that the representatives of the deceased school- 
masters and the daughter of Sir Woistan Dixie, are not parties. 
The letters patent expressly provide, that the heir at law may make 
regulations as to the salary of the master, and other things, for the 
management of the school ; and may vary these regulations, as 
might prove convenient ; and that the surplus shall go to the susten- 
tation of the school, or to the master and ushers. Siade was a 
school-master, appointed by the heir, at a salary of 100/. per annum. 
Beyond that stipend he could have no right either at Law or in this 
Court ; nor is any claim made by his representatives. The same 
answer applies to the objection as to the representatives of the ush- 
ers ; who also stipulated with the heir for specific salaries. As to 
the objection as it applies to the daughter of Sir Woistan Dixie, in 
respect of her interest in the lease, it is immaterial, who are the per- 
sons, upon whom the trust property was lavished. Upon 
[*529] •a Bill against an^ executor or trustee the objection was 
never made, that all the persons, deriving benefits from a 
breach of trust, are not parties. The leases prove distinctly the 
breach of trust, charged by this information, by taking the revenues 
to himself, or applying them towards a provision for his family. It 
is very difficult upon the length of time to raise a presumption in 
his favor in such a case as this. It is admitted from the fact of the 
leases, that he considered himself entitled to the surplus. The ob- 
jection is, that the account must be ex parte ; Sir Woistan Dixie not 
having -kept any accounts. Can one breach of trust be used as a 
protection against the consequences of another? The election 

(1)4 Term Rep. 333. 
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pending this suit was improper. It is idle to call it an election^ by 
his own servants, and all except one, tenants. 

Upon the objection of form, that a petition ought to be present* 
ed, according to the case of 7%e Attorney General v. Crranthamj the 
information ought to be retained. But it is not clear, that the pow- 
er of visitor is in the heir to the extent, that is contended. He is 
not himself to assume the authority : but is to come to this Court 
The Will, pursuing the Letters Patent, making the heir himself one 
of the governors, is utterly inconsistent with the character of visitor. 
But the mode of redress is immaterial. Your Lordship has in some 
way a right to remove any one of the governors. In The King v. 
7%e Master and FeUowi of St. Catharine's Hall (1) Lord Kenyon, 
governing himself by the case of Philips v. Bury (2), lays down the 
distinction between a corporation for the administration of justice, 
with reference to the public police of the country and 
* an eleemosynary foundation. In the latter instance the [* 530] 
King visits through his Chancellor. 

The Lord Chancellor [Eldon]. — It is not advisable to dispose 
of this cause entirely, till a petitibn shall be presented, to bring be- 
fore me in another shape the question as to removing these Govern- 
ors (3) : but I should not do my duty, if I did not say, that in the 
administration of this Charity abuses have been practised, which call 
for the most marked animadversion of the Court. 

The authority, according to the Will given to this Court, is a 
special authority, applying to a particular case. The particular pro- 
vision in the Will having failed, by the refusal of the Skinner's 
Company to act, it naturally and legally devolved upon the heir at 
law. The Crown properly, as it always does, took the heir's recom- 
mendation of the Governors of the School. In his character of 
manager of the revenues unquestionably he became amenable to this 
Court ; for, in his character of visitor he never could control his own 
accounts. If the Skinners' Company do not nominate Governors, 
or if their nomination cannot be considered a nomination dejure, by 
implication^ the nomination is given to the heir at law ; lind as to the 
school-master, to the Bishop of Lincoln. The letters Patent unfortu- 
nately did not look to the present case of lunacy. The question is, 
whether the Bishop has the power of appointing the school-master, 
or whether the Committee has that power ; which I think, can 
hardly be contended ; or whether the appointment of the schod- 
master is not in the Crown. The circumstance of Wood's situation 
is to be considered. He has been- appointed by the Com- 
mittee; and a question occurs, that is not brought *for- [*531] 
ward by this Information, whether he is dejure school-mas- 
ter ; and whether it is not expedient, if he is a proper person to be 
the master, to clothe him in a more effectual way with the character 
of master, than he at present has it. 

(1) 4 Term Rep. 233. , 

(2) 2 Term Rep. 346. 

(3)* 7^ Attorney Ctenerd v. The Earl of Clarendon^ postj vol. zviL 491. 
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The Letters Patent are produced to prove the charge of misap- 
plication, not in the common sense, merely by undue expenditure, 
but in corruptly retaining the rents and profits for the benefit of Sir 
Wolstan Dixie, or, as the Information expresses it, of part of his 
family. The estates were let in 1656, and, at subsequent periods, 
long prior to 1763. The first letting was undue certainly ; the ten- 
ant being himself a Governor. But there is a great difference between 
an undue letting and a lease for the purpose of constituting himself 
tenant, that he may have the means of under-letting at a great pri- 
vate advantage. The leases were undue also in this respect ; that 
the chances of improvement in a lapse of time are to be taken ; 
and are not to be prevented by leases enduring half a century. Af- 
ter the filing of the Information it would have been more discretion 
to have thrown under the view of the Court the election of Govern- 
ors, instead of its being made under such cirumstances. From 
1748, when an attempt was made to appoint new Governors, no 
regular appointment took place, until after this Information was 
filed : a quarrel taking place between the Dixie family and the Rec- 
tor. In 1753, Sir WolStan Dixie knowing, he was not the legit- 
imate manager of this charity, and that the providence of this Court 
ought to have been thrown round it, the following transaction took 
place with Dudley, his instrument, and some others: a lease to Dud- 
ley by these Governors, (who in truth were not Governors, the of- 
fice not being filled up,) for no less than 99 years, if the 
[* 532] three daughters * of Sir Wolstan Dixie should so long 
live, at a rent 3/. less than the rent paid before, and a fine 
of 150?.; with a declaration of trust indorsed upon it by Dudley. 
Another lease of the same sort was made. 

It is said, the account upon an Information filed in 1788, for I 
must consider it as taken then, against the estate of a man, who 
died in 1767, would not be beyond the authority of the Court, but 
it would not be directed with much discretion. It is one thing to 
say, that a general account shall be taken of all sums received ; and 
another, that the Court may hold it manifestly due to justice, that 
some inquiry shall be made as to the actual application of all advan- 
tages acquired under these leases ; and I cannot think, I carry the 
authority to an unwholesome length by saying, I will search to the 
bottom the application of every thing made under those leases. At 
this moment I am not disposed to carry the account of the rents and 
profits, received by the late Sir Wolstan Dixie, farther than to get 
at that. There is charge enough for that inquiry ; and, instead of 
charging the estate of Sir Wolstan Dixie, I only direct an Inquiry, 
to see, what is finally right to be done : but if the result shall be, 
that any part has been applied in the family, that ought to have 
gone to the sustentation of the School, in any interpretation of that 
word, upon farther directions the Court will not feel any difliculty 
in saying, that must be considered as received by the order of Sir 
Wolstan Dixie ; and therefore his estate shall be answerable for the 
amount. 

VOL. XIII. 23* 
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The next period is that of the lunatic, about a year. The Infor- 
mation, filed in 1788, did not produce the-account of the rents and 
profits, received by Sir Wolstan Dixie, or the Defendant Willoughby 
Dixie: but the amended and supplemental Information 
does produce an ^ account ; viz. the answer put in in [* 533] 
1793. The appointment of the Governors was in 1788. 
After the Information filed, when there ought to have been no more 
payments by Dixie, viz. in November 1789, a payment was made of 
eight years' salary to the receiver ; the answer stating the account as 
concluded. The Loughborough estate was not accoui^ted for from 
1768 and 1783. I have no hesitation in directing the account in a 
larger form with regard to that period than that, in which the late 
Sir Wolstan Dixie was living. It is said, the Court cannot do this. 

First, as to the jurisdiction. I was very soon satisfied as to the 
jurisdiction, if the Corporation had been full, and had the manage- 
ment of the rents and profits. I say also, that it does not necessa- 
rily folbw, because a Commission of Charitable Uses would not 
issue, that therefore this Court could not act ; and if it were made 
out, that the Governors were merely nominal, and only the agents 
of Dixie, this Court would try to get at it. But here was no visitor 
in fact capable of acting : a person as Committee of the lunatic is 
acting without authority for him as visitor ; and till after the infor- 
mation filed there were not even nominal Governors. Then, if the 
Information was well filed, will the election pending the suit take 
away from the Court the jurisdiction, even if they were well elected ? 
I think, not ; for the Governors, if well elected, are trustees ; and 
the visitor not being capable of acting, the jurisdiction of this Court 
must take place. 

Then, the jurisdiction being clear, the next consideration is as to 
the manner of taking the account. Though the account in form 
must be directed, I do not think, the under-letting since 1787 has 
been carried to that strict degree of proof to make it wise 
♦ to prosecute the inquiry as to the rents, except as to [* 534] 
those corrupt leases ; for trustees of a charity are not 
bound to look with more providence to the afiairs of the charity 
than to their own. A sufficient fair letting appears as to that period 
to show, that an inquiry upon the ground of under-letting would not 
be wise. As to King and the other tenants, if the probable result 
would be, that the rents had been sufficient, I should hesitate, 
whether I should not direct the account for the sake of the princi- 
ple ; for no trustee can be a tenant ; and the Court will charge him 
with an occupier's rack-rent ; and therefore if the difference of King's 
rent, between six and eight guineas, were not too small to make it 
worth while, I should expressly declare that the ground. Besides 
that. King must quit the premises. 

As to the other Governors, men are not to put themselves in a 
situation of responsible duty, and expect to be relieved even at the 
expense of those, who bring them into that situation. Therefore I 
do not think, it would be unwholesome to serve them with the De- 
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cree. As to removing the Governors, it is very difficult to say, they 
are not to be removed : such an election of Governors, compared 
with the duties, required by the Statute ! The only answer can be, 
that no other Governors could be obtained: but the /evidence is 
all against that. 

As to the consequence of removing the Governors, the questions 
upon that require more consideration. Whether there should be a 
new election, or a nomination by the Bishop, or the Crown, and 
whether those, who have so abused the situation of Governors, shall 
be disqualified, I shall reserve, till after that petition shall have been 

presented. The relators must have their costs without 
[* 535] doubt. It is too much to say, the * Charity Estate is to be . 

redressed at the expense of those, who seek to redress it. 
The consequence would be, that all charities would be for ever lia- 
ble to abu3e without redress. The question then is, whether it is to 
be out of the estate of the charity. Much of it must be at private 
expense : whether all, or whether there may be exceptions, shall be 
reserved. As to the application of the surplus rents and profits, it 
is difficult now to allow Mr. Dixie the surplus rents and profits be 
has paid over, while the Information was pending. He had no right 
to apply them pending the suit. I am not prepared to say, that un- 
der the large words as to the sustentation of the school, due r^ard 
being had to all the objects, of necessity all the surplus must go to 
the school-master. Upon that point also reserve the question until 
after the petition with regard to the removal of the Governors (1). 

1802. Feb. 26th, A Petition was accordingly presented ; sug- 
gesting, that the appointment of Wood to be Master was not a due 
appointment, and that he was not properly qualified ; that the office 
of visitor is in either his Majesty, or the heir of the founder ; and is 
in consequence of the lunacy of the heir vested in his Majesty ; and 
is to be executed by the Lord Chancellor ; and praying a proper ap- 
pointment of Masters ; that the persons, chosen as Governors, may 
be declared to have been improperly chosen, and may be removed ; 
that new Governors may be appointed ; that directions may be given 
for the future regulation of the school, and for the application of the 
surplus rents, &c. 

Upon the Petition, which was presented to the Lord 
[*536] Chancellor, as visitor, it was observed, that * the first object 
of it is the appointment of school-master ; which under the 
circumstances of this case resembles a presentation to a living, the 
right of presentation to which is in a lunatic. The appointment is 
in the Crown. The appointment has never been sanctioned by the 
license of the ordinary ; which is always necessary, according to 
!7%e King v. The Archbishop of York (2). Lord Kenyon observes 
the efiect of neglecting -such schools. The result is, that this is a 



(1) The Monuy Genaral v. The Earl of Clarendon, po$t, vol. xvii. 491. 

(2) 6 Terai Rep. 490. 
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subject of ecclesiastical cognizance ; and without the authority of the 
ordinary the appointment cannot take place. The requisites, pointed 
out by the Statutes for the Master of this school, are for the consid- 
eration of the ordinary. 

The second object of the Petitiop is the appointment of Governors. 
Your Lordship may, as visitor, remove Governors, unduly or improp- 
erly appointed. There is abundant reason to remove them, upon 
the duties they have to discharge, the mode of their appointment, the 
qualifications required, &c. Under the circumstances there was no 
election ; and the Defendant is in truth sole Governor. Your Lord- 
ship will not permit such a mockery to prevent the appointment of 
Governors. Whether your Lordship, as visitor, will appoint Govern- 
ors, or leave it to the Bishop, may be a question. 

A third consideration is, how the surplus rents and profits, beyond 
the salaries of the Master and Ushers, are to be applied. That sur- 
plus, pending this cause, has been paid to Wood, the school-master : 
an application contrary to the express direction of the letters patent, 
and the Statutes; and of which there is no instance. 
♦If the fund, the whole of which is given to the Charity, [• 537] 
increases so as to be more than is necessary, the proper 
course is a reference to the Master as to a scheme for the application 
of the surplus. Any plan, tending to the advancement and improve- 
ment of the school, would answer the expression " for the sustenta- 
tion " of the school. 

1802. July 6th. The Lord Chancellor [EldonJ. — In this case 
three distinct periods are to be attended to : first, the acts of the elder 
Sir Wolstan Dixie, particularly with regard to the leases, require a 
declaration of the principles, upon which his estate is to be answerable, 
and some particular directions. As to the time of the lunatic him- 
self, there is not much for consideration ; unless upon his permitting 
certain branches of his family to enjoy beneficially. That enjoy- 
ment by sufierance is in a moral view much less an object of censure 
than the creation of such an interest. As to the present Defendant, 
it is impossible to avoid expressing strong disapprobation of his acts ; 
and with regard to more than one, the Decree must contain a decla- 
ration of the sense the Court has of his conduct. Directions are 
also necessary as to the account. Perhaps no objection could be 
maintained against a general account as to the time of the father : 
but I think, authority will bear me out in not involving the Charity 
in a general account of the period, during which he lived ; and that 
I may confine it to the leases, appearing to have been made by him. 
For the time, during which the Defendant Willoughby Dixie has had 
in a sense the general management, though the prosecution of such 
an account may not be useful, I do not know any princi- 
ple, upon which I can avoid directing a general * account, [''^SdS] 
at least from the time of filing the Bill. I believe, great 
mismanagement has taken place ; and that might be pressed with 
great force against the Defendant ; if it should be thought worth 
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while, with reference to the delay, to go through that general ac- 
count. The pleadings require that account to be directed gene- 
rally ; though that direction may be acted upon in a more limited 
manner. 

As to the circumstance, the appointment of Moxon to be Master 
was invalid : next, if the Defendant had stood in a situation, in which 
he could have made that appointment, it would have been an abuse 
of his powers. The appointment ef Wood must also be declared 
invalid ; but with liberty to make any application for a due appoint- 
ment to those persons, who can make it. The prohibition from ap- 
pointing any beneficed clergyman is express and strong in the Stat- 
utes ; and the reason is explained, that the Master shall not in this 
sense be called from the exercise of his duty, attending the scholars 
in his parish church ; the Statutes directing him to require them to 
furnish him with notes of the sermons. 

As to the governors, the founder originally intended to reserve to 
his family a considerable influence ; and that purpose was very 
proper in a moral view. But the conduct of the Defendant has 
been such, that I do not know how to preserve that influence in his 
person ; nor, if not, do I know, how it can be preserved in any de- 
gree. The election of governors, the subject of the Supplemental 
Bill, was a wrong and undue proceeding ; as under the circumstances 
that election ought not to have been made, pending the cause, with- 
out leave of the Court. The situation, in which some of the persons 
electing stood, calls for strong animadversion. Those governors 
cannot remain ; and I think, the Court under all the circuni- 
[* 539] stances, • has power to remove them. Then, are they to 
go to a new election ? The objection is, that then the rec- 
tor and churchwardens are to choose the new governors ; and a doubt 
may be suggested, whether it is not to be considered as a default of 
those, who were to elect ; which would authorise the Bishop of Lin- 
coln under the charter to appoint ; or whether any other course is to 
be taken. Another consideration is, whether the interest of this 
Charity will not admit of particular individuals being appointed gov- 
ernors infuturo, 

I have long been perfectly satisfied, that this Court has jurisdic- 
tion. This is not the mere case of a corporation, having visitors: 
but the visitor himself has generally been one of the governors ; and 
the governors are acting as trustees in the receipt of the rents and 
profits of the state. That is a sufllicient ground. But. there is 
another ground ; that the interest, which this family have had with 
the rector, has not induced him so far to accede to their purposes as 
to keep the corporation alive. From the period of the dispute about 
the management it does not appear to have existed as a corporation, 
until the governors were filled up under those circumstances. Then 
it is the case of persons, acting as to what does not belong to them 
within that corporate character, that would be necessary to lay the 
foundation of an objection to the jurisdiction. The corporation re- 
vived therefore could not possibly compel a due account for the time 
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past, or a due application for that period, without the assistance of 
a Court of Equity ; which therefore must have jurisdiction as to 
those persons, who acted in the intermediate period : not having 
vested in them that character, which alone could form the ground 
for an objection to the jurisdiction. 

* I shall direct inquiries as to those leases, which Sir [* 540] 
Wolstan Dixie, the elder, procured for the benefit of some 
of his family ; and I shall make his assets liable, at least to the ex- 
tent of what the Charity has lost by the benefit they received. 
Upon the evidence that was done by his express direction and ap- 
pointment : leases made and declarations of trust for the benefit of 
bis issue ; who possessed under those acts. In the result of any suit 
in Equity his estate ought first to refund to the Charity that loss. I 
am not called upon to direct a general account. That account 
would be difficult and expensive : it is not clear, that the expense of 
it would fall upon his estate ; and therefore it is doubtful, whether 
it would be beneficial to the Charity ; if the expense of an account 
to so remote a period should be defrayed by the Charity Funds. 
The period of the lunatic's management is very short. As to the 
committee, not saying, whether it would be right to disturb the pay- 
ments to the school-masters and others, without a very strong 
ground, I think it due to principle and authority to declare, that the 
Information must carry with it an account, at "least from the time, 
when it was filed. The appointment of Moxon I must declare n 
most culpable abuse of the trust, if vested in the Defendant. A 
division of the profit took place between him and Wood by bargain. 
Wood also must be declared not to have been duly appointed. The 
Defendant had imposed upon him a duty, not only to this school, 
but also to his brother, to preserve by proper conduct, that influence, 
which the founder intended to give to his family. 

This estate has been treated too much as private property : man- 
ors, fisheries, &c. being reserved ; which might be reserved ; but 
that must be for the benefit of the Charity. 

1805, Aug. 27. *The Decree, made in the cause, and [* 541] 
upon the Petition, declared, that under the circumstances of 
this case, the election of Willoughby Dixie and the other persons, as 
Governors, was invalid. The accounts were directed ; and inquiries 
as to the Charity estates ; whether any and what leases were made 
by Sir Wolstan Dixie, Sir Willoughby Dixie, or their father ; at what 
rents ; whether they were fair, or not ; which were wholly for the 
benefit of the Charity, and whether they were in trust for Sir Wol- 
stan Dixie, the father, or the lunatic, or any, and what persons, rela- 
tions of any of them (1). It was declared, that any lease of the 
Charity estate, as far as it shall appear to be for ihe personal benefit 
of the grantor, or his representatives, or any of his children, or 
family, or any persons, other than those, entitled to the benefit of 
the Charity, is an abuse in the application of the Charity Funds ; for 



(1) The Mamey Genend v. Tkt Earl qf Ckartndtm, post, vol. xvii. 491. 
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which such person or his estate is answerable : the relators to lay be- 
fore the Master a proposal for proper persons to be Governors ; an 
inquiry whether Wood was duly appointed Master ; and if be was not 
duly appointed, or if he was an improper person, the relators to lay a 
proposal for the appointment of a Schoolmaster : the Master to state, 
in whom the right of appointing the Schoolmaster is ; and a scheme 
for the future management of the Charity. 



See, ante, the notes to 7%e Momey General v. Tlie Govemon of the FhundUng 
Ho9pjtal, 2 V. 42, and the note to The Momeu General v. JBtoofc, 11 V. 191, as to 

the right of interference in the management of charities, which may be exercised 
by the Court of Chancery, even where a special visitor has been appointed by the 
founder. 

2. In what cases the inadequacy of rent reserved upon a lease of charity es- 
tates, may invalidate such a lease, see the note to The Attorney General v. Great, 
6 V. 452. And that the governor of a charity must not become, himself, the les- 
see of lands which it is his duty to let to the best advantage, is established, not 
only by the principal case, but by TTie Mcmof General v. The Eari of Clarendon, 
17 Yes. 500. So, when die trustee of a chanty estate lets it to a relation of hk 
own, that is a circumstance to create suspicion: Ex parte Skinner j 2 Meriv. 457. 

3. An information, on behalf of a charity, must carry with it an account, at least 
from the time of filing the information ; or rather, from the time of demand made, 
before the information was filed, if the fact of such demand can be substantiated ; 
see The Momey General v. Gr^gUh, 13 Ves. 580. And the account may be car- 
ried still farther back, if the circumstances require more extended relief; for, in 
charity causes, the court is not bound by any statute of limitations, or analogy 
thereto ; see note 15 to The Attorney General v. Bowyer, 3 V. 714. 
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COUSINS V. SMITH. 

[1807, April 17.] 

Dkmurrer allowed to a Bill for a Discovery and Injunction agfainst an Action : 
Uie effect being a contract ibr participation in an illegal transaction (a): the 
result of a combination of wholesale grocers (6), by the titie of " The Fruit 
Club," acting by a Select Committee, of which the Defendants were Members, 
to purchase all imported fruit ; though not strictiy forestalling, regrating or 
monopoly. 

Persons contracting on behalf of a legal Society, of which they are members, as a 
Committee, are not liable to nonsuit, and cannot defend an Action, upon an 
objection of parties (c). 

Insiirances, illegal within the act 6 Geo. I. c. 18, s. 12, not allowed in an account 
before the Master, [p. 545.] 

Th£ Bill stated, that the Plaintiffs are wholesale grocers ; and, 
according to the usual course of the fruit trade, that article is im- 
ported in whole cargoes, to a much greater extent than sufficient for 
the supply of most of the persons employed in the wholesale trade ; 
and in consequence of risk from the perishable nature of the com- 
modity, and the heavy duties, with the prime cost, a Society was 
many years since formed, and still subsists, by the title of << The Fruit 
Club," under the management of a Select Committee, of which the 

(a) Equity will not aid a party, seeking a discovery to support an action, which, 
as in Hie present case, is against public policy ; nor will a discovery be enforced, 
where it would oblige a party to criminate himself. See anUf note (a) fVcUlis v. 
Portland, 3 V. 494 ; note (a) Franco v. Bolton, 3 V. 368. 

(6) The law of combination or conspiracy was learnedly considered at the bar 
and by the Court in CoijmomoeaUh v. Hunt, 4 Metcalf, 111. It was there decided 
that to constitute an indictable conspiracy, there must be a combination of two or 
more persons, by some concerted action, to accomplish some criminal or unlawful 
purpose ; or to accomplish some purpose, not in itself criminal or unlawful, by 
criminal or unlawful means. An association, the object of which is to adopt mea- 
sures that have a tendency to impoverish a person — that is, to diminish his gains 
and profits, is lawful or unlawful, as the means^ by which that object is to be ef- 
fected, are lawful or unlawful. Ibid. 

On a conspiracy to raise the wages of weavers, in England, in 1819, Baron 
Wood said : " The Defendant has shown art in advising not to touch the hem of 
the garments of the law. That will hot protect him, if he illegally and comiptiy 
conspired. True, a laborer may refuse to work, be idle, or go to another master ; 
but he may not advise, excite, or encourage otliers to do the same. He did not 
know whether conspiracy was not more dangerous than open violence." British 
Annual Register, vol. 61, p. 242 ; see also other cases of combination, ibid. vol. 
57, p. 298 ; vol. 52, p. 293 ; vol. 4, p. 175. 

The subject of tne Combination Laws occupied much of tlie attention of the 
British Parliament in 1825. Hansard's Pari. Deb. vols. xii. and xiii. It has also 
been much discussed in other places. See an opinion of Mr. Justice Gibson of 
Pennsylvania, Hall's Journal of Jurisprudence, 226 ; Select Cases of New York, 
Case of Jovmeyman Cordwainers, 111; the Manchester Strike, a Tale by Miss 
Martineau ; Roughton's articles, at the end of Clerk's Praxis ; also a full and ele- 
gant view of the subject in Livingston's Introductory Report on Penal Law, 166. 

(c) Where there are many persons, defendants, belonging to a voluntary asso- 
ciation, against whom the suit is brouerht, it is sufficient, that such a number of 
the proprietors are brought before the Court, as may iairly represent the interests 
of all, where those interests are of a common character. Story, Eq. PI. § 116; 
see anle, note (a) Lhyd v. Loaring, 6 V. 773. 
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Defendants are members. That Club was instituted for the purpose 
of making purchases of imported fruits, and supplying the general 
trade, after deducting a reasonable profit to the members of the 
Committee for their trouble. 

The Bill farther stated, that for many years past, the Select Com- 
mittee have formed a scheme of getting into their own hands the ex- 
clusive possession of the trade, and compelling all the wholesale 
dealers to apply to them for a supply ; and have accordingly from 
time to time purchased the said imported fruits at low prices ; and 
have afterwards resold to the members of the Club, and other whole- 
sale dealers, at very advanced prices, and in such quantities as they 
thought proper ; and, in case any merchant or importer should enter 
into any treaty for the sale of any cargo of fruit to any other person 
without first making an ofier to them, have refused to have any far- 
ther dealings with them ; and have made such threats to many import- 
ers of fruit ; and have been enabled, by obtaining such command 
over the market, to raise or lower the price of fruit, as they 

pleased. 
[*543] *The Bill then stated, that the Plaintiffs, who in 1802, 

when they entered into business, became members of the 
Club, having discovered these improper practiq^s, in 1804 withdrew 
from the Club ; and that in 1805 they entered into a treaty for the 
purchase of part of a cargo ; which 'treaty was broken off in conse- 
quence of an agreement by the chief owner of the vessel with the 
owner of another vessel, that both cargoes should be sold together. In 
consequence of that the Plaintiffs, being unable to purchase the whole, 
and much in want of a supply, and unable to obtain a sufficient supply 
in any other manner, and conceiving, that the owners had shown a 
disposition to profit by the competition between the Plaintiffs and 
The Fruit Club, to obtain an unreasonable price, entered into an 
agreement with the Committee of The Fruit Club ; offering not to 
oppose the Committee in the purchase of the said cargoes, provided 
they would let the Plaintiffs have a fourth part at prime cost. An 
agreement was accordingly entered into ; but not reduced into writ- 
ing: the Club became the purchasers of the two cargoes of fruit; 
and delivered certain parcels to the Plaintiffs at certain prices, amount- 
ing in the whole to 815/. 3a. Srf. The Bills of Parcels were made 
out by the Defendants, as Agents and Trustees of The Fruit Club ; 
and they were not themselves the sellers of the articles to the Plaintiffs, 
or interested in any other manner than as Members of the Committee. 
Soon after the delivery of the fruit the Plaintiffs discovered, that, 
though the Committee were bound by the agreement to charge the 
Plaintiffs no more than the prime cost, they had fraudulently charged 
a considerable profit to the Plaintiffs; who refused to pay the 
whole. An action was brought for the whole sum of 815L 
Ss.^d. ; and the Bill was filed; praying a discovery and an injunc- 
tion. 
[*544] *To this Bill the Defendants put in a Demurrer ; in- 

sisting, for cause, that it appears by the Bill, that the 
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Plaintiffs are not entitled to compel the Defendants to discover the 
matters in the Bill, or any of them. 

Sir Samuel Romilly and Mr. Roupdl, in support of the Demurrer, 
contended, that the transaction, which was the subject of the Bill, 
being illegal, the Court would not give any aid. 

Mr. fVethereU, for the Plaintiff, distinguished this transaction, the 
act of one individual, shrinking from a competition with the large 
body, called " The Fruit Club," from a conspiracy of several dealers 
in the trade ; insisting, that this could not be the subject of a crimi- 
nal charge ; being merely a waiver by one person of his right to bid ; 
and comparing it to an agreement by two persons to purchase a pipe 
of Madeira, instead of taking each a separate cask : which, though 
the effect is to deprive the vendor of some profit, could never be 
considered a conspiracy, or in any respect illegal. 

The Lord Chancellor [Eldon]. — The first point upon this De- 
murrer is, that, if the discovery should be given, the Defendant at 
law could show other parties. There is nothing in that ; for where 
a legal body acts by Committees, it is enough to consider the con- 
tract as made with those, who think proper to undertake ; looking to 
the body, for which they undertake, for indemnity : and 
the Plaintiffs *at law cannot be nonsuited, nor could they [* 545] 
defend an action against them, upon that ground. 

My opinion upon the transaction, as it is stated in this Bill, is, that 
this is a case, in which the Court ought not to assist the Plaintiff. 
This transaction has been compared to the purchase by two persons 
of a pipe of Madeira ; but the transaction, stated by this Bill, is a 
combination of the whole body of grocers in London ; the effect of 
which is, that all persons, dealing in this article, arc compelled to 
purchase upon the terms dictated by this Committee; having the 
means of buying up all the fruit, imported from all parts of the 
world ; and holding this language, that those, who do not buy from 
them exclusively, shall not have any supply. This is not, according 
to the legal definition of the term forestalling, much less regrating ; 
still less monopolizing; but in the consideration of a Court of Equity 
it contains the mischief of all three. First, there is a conspiracy 
against the vendors ; next, a conspiracy against the world at large ; 
enabling those persons to buy at any price they may think proper ; 
and then, it is true, they can, if they please, sell at a lower price than 
a fair competition in the market would produce : but it must also be 
recollected, that they can sell upon their own terms ; and the man- 
ner, in which that discretion will probably be exercised, is obvious. 
Then, as between these parties, the complaint is, that it is immoral ifi 
the Defendants not to let this Plaintiff have his bargain. In order to 
determine between them, I must look at the nature of the bargain. 
The effect of the transaction is, that they are to be partners in pur- 
chasing these two cargoes of fruit. What is that but an agreement, 
that they shall be partners in a transaction, in which they know they 
are acting illegally. I have known cases of illegal insurance, where, 
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if upon the account before the Master, they appear to have been ef- 
fected by a greater number of persons than is permitted by 

[*546] the Act of * Parliament (1) in favor of the Chartered 
Companies, those items were not allowed in the account ; 

as the transaction, though right among the parties, was wrong with 

reference to the public. 

This Demurrer must therefore be allowed. 

SsE, anle, the notes to S. C, 13 Yes. 164. 
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[1807, April 17.] 

DEFEifDANT to a Bill for specific performance, proving an agreement different 
from that insisted on by the Plaintiff, may have a Decree upon his Answer, 
submitting to perform (a). 

A Cross Bill therefore, though formerly the course, being unnecessary, would be 
dismissed with Costs. 

This Bill prayed the specific performance of an agreement for the 
sale of an estate to the Plaintiff by auction; insisting, upon the Par- 
ticular, being general, without any exception, that the Plaintiff was 
entitled also to a right of common ; and that mere parol declarations 
by the auctioneer could not be admitted in evidence to contradict the 
Particular. The Defendant however, resisting the Bill as to the right 
of common, proved, besides the parol declarations by the auctioneer, 
that previously to the sale the Particular had been altered, by insert- 
ing an express exception of the Tight of common. 

Mr. Leachf for the Plaintiff, upon this evidence proposed, that the 
Bill should be dismissed. 

Sir Samuel Romilly, for the Defendant, insisted, that he was enti- 
tled to a Decree for the performance of the agreement, as it was 
proved, without a Cross Bill ; upon the authority of the late 
[* 547] case, Stapylton v. Scott (^2) ; * where the Master of the 
RolU dismissed the Cross Bill with costs ; considering it 
unnecessary, as the Court would upon the answer have decreed a spe- 
cific performance of what was the real agreement; and if this can- 
not be done, wherever the parties differ upon the terms of the agree- 
ment, considerable expense must be incurred by filling a Cross Bill, 
though perfectly unnecessary ; the Defendant submitting to perform 
the agreement. 

The Lord Chancellor [Eldon]. — The old course required a 

(1) Stat 6 Geo. I. clS, s. 12. Lord Loughborough's decision, WaUa v. Brooks, 
arie, vol. iii. 612, in opposition to this, has been over-ruled. See the note, p. 374. 

(a) See ante, note (a) Mortimer v. Orchard^ 2 V. 243 ; note (a) Hare v. Sheanvood, 
IV. 241. 

(2) ^te, 425 ; Gteynn v. Ldhbridge, post, vol. xiv. 585. 
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Bill and a Cross Bill. But I am willing to follow a precedent, that 
will save that expense, and is right upon principle : the Plaintiff 
by his Bill offering to perform the specific agreement, which he rep- 
resents. 

A Specific Performance was decreed, with Costs. 
See note 3 to MoHumar ?. Orchard, 2 V. 24a 



KIRKHAM V. CHADWICK. 

[Rolls.— 1807, April 27, 28.] 

A RENEWABLE Icase not inconsistent with a covenant to let and manage to the 

best advantage ; with reference to the subject, a trust for creditors. 
Distinction as to a Charity Estate, let upon a long lease. 

Bt indenture, dated the 17th of June, 1781, Edward Chadwick 
demised to Joseph Boldon, his executors, &c. various premises, to 
hold for the term ot 84 years, at the annual rent of 120/., and sub- 
ject to payment at the end of every 21 years of a fine of 21/. 

By indentures of lease and release, dated the 14th and 15th of 
December, 1781, the demised premises, among others, 
were conveyed by Edward and Thomas * Chadwick to [* 548] 
trustees, their heirs and assigns, to hold to them, their 
heirs, executors, administrators, and assigns, during the lives of 
Edward and Thomas Chadwick, and the survivor, upon trust, that 
the trustees, or the survivor, his or their heirs, executors, and admin- 
istrators, should from time to time set, let, and manage, the estate 
and premises to the best advantage ; and apply the yearly rents, 
issues, and profits, arising therefrom, as the same should arise and 
be made, among the creditors in satisfaction of their debts, as therein 
mentioned ; with power upon the death or resignation of one or 
two trustees, for the survivors or survivor to appoint new trustees, 
until the trusts should be satisfied. 

By indentures, dated the 26th of October, 1783, the trustees and 
Edward ChadVvick, demised to Ralph Kirkham, in whom a term, 
granted in March 1781, for 34 years, was by assignments vested, his 
executors, &c. to hold for the term of 21 years, subject to payment 
to the trustees, their heirs and assigns, during the life of Edward 
Chadwick, and after his death to the persons entitled in remainder 
on the determination of the said term of 21 years, of the yearly rent 
of 120/. and a fine of 21/., upon the day therein mentioned to the 
person for the time being entitled in remainder. Thomas Chadwick 
also was a party to this indenture ; which contained a covenant on 
the part of Edward Chadwick to renew the said lease, and also on 
the part of Thomas Chadwick, that he, his heirs, executors, and ad- 
VOL. xiu. 24 
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ministrators, would from time to time during his life, and after the 
decease of Edward Chadwick without issue, at the request and costs 
of Kirkham, his executors, &c. and the surrender of that, or any 
future lease or leases to be granted in pursuance of the covenants in 
such indentures contained, or any of them, by himself 
[* 549] solely, or jointly with other persons, grant * and execute 
to Ralph Kirktmm, his executors, administrators, and as- 
signs, a new indenture of lease for the term of twenty-one years 
from the making of such renewed lease ; in and by which renew- 
ed lease should be contained the same rents and covenants for re- 
newal, and other covenants, as were in the said indenture contained. 
The trustees also severally covenanted for themselves and their 
several heirs, executors, and administrators, from time to time, (as far 
as they or any of them lawfully could), to join with Edward Chadwick 
and Thomas Chadwick, respectively, in, granting such new lease, to 
contain the same rents, covenants, &c. and it was agreed, that the 
yearly and other rents, reserved by the lease of March 1781, should 
cease ; and the parties should be discharged from the covenants of 
that lease, during the continuance of the covenants of this or any 
future lease. 

By indentures, dated in June 1801, Edward and Thomas Chad- 
wick conveyed all their respective interests in the premises to John 
Tasker, the surviving trustee under the deed of December 1781, 
and Thomas Tasker his son, and heir at law, and appointed by him 
a co-trustee, upon trust to sell for the benefit of the creditors of the 
Chadwick family ; with a covenant by Edward and Thomas Chad- 
wick upon coming into possession to execute their powers of leas- 
ing, as the trustees should direct. 

Edward Chadwick died without issue. The Bill was filed under 
the Will of Ralph Kirkham against Thomas Chadwick and Thomas 
Tasker, the surviving trustee ; claiming a specific performance of 
the covenant for renewal ; alleging expenditure by Kirkham in reli- 
ance upon it. Under a settlement, executed in 1774, Thomas Chad- 
wick was tenant for life of the premises, with limitations 
[* 550] * to his first and other sons in tail ; and the reversion to 
himself in fee. That settlement gave a power of leasing, 
not exceeding twenty-one years, to the person in possession, reserv- 
ing the most improved rent, and taking no fine. 

The Defendants by their answer submitted, that they were not 
bound to renew. 

April 28. The Master of the Rolls [Sir William Grant] (1 ). 
— ^The principal question is, whether the Defendant, the trustee, is 
not obliged to join in this lease. , It is contended, that he is not to be 
compelled to join ; ^s the covenant in question is in breach of his 
duty ; insisting, that the covenant for renewal is inconsistent with 

(1) Ex relatione. 
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the covenant in the deed of trust, and therefore ought not to be per- 
formed : I seie no reason, why Chadwick ought not to perform it. 
As to the Defendant, th^ trustee, he says, that this covenant is to 
the prejudice of the covenant to let and set to the best advantage. 
The question is, whether the proposition is made out, that the 
covenant was in breach of his trust. It has been compared to the 
familiar case of Charity Leases, where trustees have let the premises 
improvidently upon long leases, and where it is presumed, they have 
done wrong by granting such leases (1). The analogy does not 
hold : the principle, as applied, is totally different from, and directly 
opposite to, that, which must govern the present case. A trust for 
a Charity is always of a permanent nature, and generally calculated 
for perpetual endurance. This is a temporary trust. 
* Trusts of this kind are generally short. Creditors hardly [* 55 1 ] 
ever expect, that such a trust as this should endure for 
more than twenty-one years. It was their interest to get the highest 
rent for twenty one-years ; and at the granting of this lease they 
looked to the circumstance of present advantage ; and are not to be 
supposed to have looked to a subsequent period. The trustee, mak- 
ing a long lease, evidently goes beyond the purposes of the trust. 
What have the creditors to do with the mode, in which the estate is 
to be let, after their debts are paid ? Had they been told, that they 
might let this estate at a lower rent without the covenant of renewal, 
they would have rejected it ; and desired to get the highest rent 
they could, looking to their present advantage. The question is, 
whether it was a fit covenant at that time ? The Defendants should 
have shown, that it was not so. It must be recollected, that all 
parties then concurred : whence it is fair to presume, that it was a 
covenant not prejudicial to the creditors at that period. There is no 
evidence, that it was prejudicial to them. It was objected, that 
from the present increased value of the premises it must now be 
deemed a prejudicial covenant : but the present value, that can pos- 
sibly be made, shows nothing. Consider, how this property is cir- 
cumstanced. There still exists a lease for eighty-four years ; which 
may attach upon this property. Chadwick may execute his power : 
what interest has the trustee ? Nothing but an interest during the 
life of Chadwick. It would be an hazardous interest for any person 
but 'the Plaintiff to take a lease. I doubt, whether any person 
would give the extended value: or lay out money in improving 
premises so circumstanced. The Plaintiff however stands upon dif- 
ferent ground ; as she knows what to calculate upon to a certainty ; 
looking to the term of eighty-four years ; and therefore in that situa- 
tion it is idle to talk of what the present value is. Besides, 
it is not * in evidence, whether there is any creditor now [* 552] 
in existence, by whom the trustee Tasker would be liable 
to be called upon. Tasker seems therefore to have failed in his ob- 



(1) »^nie, Thf Momeif Gmeral v. Oreen^ vol. vi. 452; and tlie note, 453. 
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jection. Decree a specific performance, with costs, as against Chad* 
wick, and without costs, as against Tasker. 

1. The onus of showing a good consideration for a very long lease of charity 
estates, or for a lease thereof with a covenant for perpetual renewal, rests with tl^ 
tenant : prima facie, it affords a presumption of fraudulent collusion : see, oTite, 
the note to The Attorney General v. Green, 6 V. 452. 

2. As to the disinclination of all courts, both of law and equity, in ordinary 
cases, to give such a construction to a covenant for future renewals of a lease, as 
would virtually lead to a perpetuity of the leasehold interest, see note 4 to Ta^Uxr 
V. Stibhtrty 2 V. 437. 



BROWN V. HARRIS. 
BROWN V. HARRIS. 

[1807, April 29.] 

Jurisdiction of a Court of Equity upon a Bill hy Officers of the Army and the 
East India Company, on behalf of themselves and all others, &c. for an account 
of prize money received, beyond the due proportion, and for a distribution ac- 
cording to the King's grant and usage ; considering the Defendants as trusteesi 
But upon the construction of the grant, as not creating a trust, a Demurrer was 
allowed (a). 

The Bill, filed by Archibald Brown, a Colonel in the service of 
the East India Company, and also a Colonel by Brevet in his Majes- 
ty's Service, and by some other officers in the service of his Majesty 
and the East India Company, on behalf of themselves and the other 
officers and privates of the united and conjunct forces of his Majesty 
and the Company, who were employed in the war against the late 
Tippoo Sultaun in the East Indies in the year 1799, stated, that by 
Letters Patent, 31 Geo. II., his Majesty granted to the East India 
Company, their successors and assigns, all such booty or plunder, 
which since certain former Letters Patent, granted to the Company, 
had or should be taken from any of the enemies of the Company, or 
any of his Majesty's enemies in the East Indies by any of the ships 
or forces of the Company ; provided, that the said plunder should be 
taken during wars carried on by the forces, raised and paid by the 
Company alone, or by the ships employed at their sole expense ; 
saving his Majesty's prerogative to distribute the said plunder or 
booty in such manner and proportions, as his Majesty should think 
fit, in all cases, where any of the forces by land or sea of his Majesty, 

his heirs and successors, should * be appointed and com- 
[* 553] manded to act in conjunction with the ships or forces of 

the Company. 

(a) In cases of prize money, one or more of the officers may sue on behalf of 
themselves and others. See ante, note (a) Lioyd v. Loaring, 6 V. 773 ; Good v. 
BlewiU, 13 V. 397 ; 2 Maddock, Ch. Pr. 181 ; West v. RandaU, 2 Mason, 193 ; 
Story, Pleading, § 9a 
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The Bill farther stated, that in the war against the late Tippoo 
Sultaun in 1799 the army was composed of his Majesty's, the Com- 
pany's, and the Nizam's, Forces, under the command of the Defend- 
ant Lieu tenant-General Harris, as Commander-in-Chief; and very 
large booty and plunder were taken, particularly at the capture of 
Seringapatam in May, 1799; and that, after setting apart one fourth 
part for the Nizam, the remaining three fourths were in September, 
1799, divided and distributed by General Harris, and the other De- 
fendants Generals Floyd and Stuart, among the Defendant General 
Harris and the general, and other, officers, soldiers, and forces, of 
which the said united army was composed. 

The Bill also stated, that the plunder, being taken by the said 
conjunct army of his Majesty, the Company, and the Nizam, acting 
in alliance with the Company, ought not to have been divided and 
distributed without his Majesty's grant : his late Majesty having by 
his Letters Patent saved his prerogative to distribute the plunder in 
such manner and proportions, as his Majesty should think fit, in all 
cases, where any of the forces by land or sea of his Majesty, his 
heirs and successors, should be appointed and commanded to act in 
conjunction with the ships and forces of the Company. 

The Bill then stated, that a memorial was presented by the Com- 
pany to his Majesty ; representing the matters aforesaid ; and, that 
in the late war against Tippoo Sultaun considerable booty and plun- 
der had been taken in expeditions, in which his Majesty's forces had 
been * em ployed conjunctly with the forces of the Com- 
pany : but the whole expense of such war had been borne [* 554] 
by the Company ; and, that upon former occasions of wars 
in India, in which his Majesty's forces and the forces of the Com- 
pany had been employed conjointly, his Majesty had been usually 
pleased to grant the booty and plunder, taken in such wars, to the 
Company, as to one moiety thereof for their own use, towards their 
own expenses ; and the other moiety in trust to be by the said Com- 
pany, or by those, whom they should appoint, divided amongst the 
commanders, officers, and men, belonging to the forces employed in 
such wars. The memorial farther represented, that all, or the largest 
part of, the plunder, taken in the late war, except the artillery and 
stores, had been appropriated and divided, without any authority 
from, or privity with the Company, by the commander and officers 
among his Majesty's forces and the forces of the Company, and to 
the use of the Nizam, for the benefit of his Highness and his forces, 
engaged in the war ; and prayed, that his Majesty would confirm the 
appropriation of such part of the booty and plunder, which had been 
already made ; and direct, that the division of such part thereof 
as had been appropriated to the use of the commander, officers, and 
forces, of his Majesty and the Company, should be made conformably 
to the usage theretofore practised in like cases ; and grant to the 
Company all the residue of the said plunder and booty, and the ar- 
tillery and military stores ; to hold to the Company and their succes- 
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sors, as to three fourth parts thereof ; and, as to the remaining fourth, 
to be accounted for to the Nizam. 

The Bill farther stated, that by Letters Patent, 22d November, 
41 Geo. III. his Majesty granted and * confirmed unto his 
[* 555] forces, and the forces of the Company, and the Nizam, for 
the benefit of himself and his forces, all such part of the 
booty and plunder, taken in the war with the late Tippoo Sultan, 
(except the artillery and stores), as had already been appropriated 
and divided by the commanders and officers, engaged in said war, 
amongst said forces and the Nizam ; to have and to hold the same 
to his Majesty's said forces, and to the forces of the Company, and 
to the Nizam, for the benefit of himself and his forces, engaged in 
said war, (except as before excepted), in as full, large, ample, and 
beneficial, manner, as if the same had been originally granted by his 
Majesty for their benefit respectively ; and his Majesty thereby grant- 
ed unto the Company and their successors, according to the usage 
recited, all the residue of said plunder and booty, and the artillery 
and military stores, taken in said war ; to have and to hold unto the 
Company and their successors, as to three fourth parts thereof, for 
their proper use and benefit ; and, as to the remaining fourth pari 
thereof, for the benefit of the Nizam and his forces ; and to be ac- 
counted for to his Highness by the Company. 

The Bill farther stated, that, besides the Defendant General Har- 
ris, the Commander-in-Chief, there were six other general officers in 
the said united army ; and that by the distribution of the remaining 
three fourth parts of the plunder, made by the Defendants Harris, 
Floyd, and Stuart, one whole eighth, amounting in sterling money 
to 129,962/. I65. was allotted to the Defendant, General Harris, as 
Commander-in-Chief; and the sum of 14,400/. was allotted to the 
Defendants General Stuart and General Floyd ; and 10,800/. to the 
other four general officers ; that the said division and distribution 
virere not conformable to usage ; and by which General Harris re- 
ceived 64,981/. 45. more than he ought to have received, 
[*556] * Generals Floyd and Stuart 3569/. 15*. 4rf. more than 
they ought to have received : but the sums allotted and 
paid to the other four general officers were less than they ought to 
have received by 30/. 45. 8d. each. The Bill charged, that the said 
distribution, if made by a committee of officers, as pretended by the 
Defendants, was not fairly and properly made, nor in such shares 
and proportions as are conformable to usage; that in all cases, 
where there has been but one general officer, commanding an army, 
he has received according to usage one eighth of the plunder : where 
two general officers, the senior has received two thirds of an eighth, 
and the other the remaining third ; and where there have been three 
or more general officers, the commanding officer has received one 
half of an eighth, and the other half has been divided among the 
other general officers ; that the constant usage has been for all the 
general officers, employed together in one army, to receive among 
them one eighth of the plunder ; and that such usage is conforma- 
voL. XIII. 24* 
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ble to his Majesty's proclamation, dated the 17th of April, 1793, 
regulating the distribution of prize-money in his Majesty's Navy ; 
that the grant of his Majesty does not operate to confirm the 
distribution in all events; but only so far as made according to 
usage. 

The Bill prayed an account of the sums received by the Defend- 
ants for their shares, beyond the proportions they are respectively 
entitled to by usage ; and that they may refund ; in order that a 
distribution may be made among the Plaintifis, and the other offi- 
cers and privates of the said united and conjunct army, according to 
his Majesty's grant, and the usage in like cases. 

* To this Bill, the Defendant General Harris put in a [* 557] 
demurrer to the discovery and relief. A similar demurrer 
was also put in by the Defendant General Stuart. General Floyd 
was out of the jurisdiction. 

Mr. Richards, Mr. Hart, and Mr. fV, Agar, for the Demurrer. 

Sir Arthur Piggotty Sir Samuel Romilly, and Mr. fVyatt, in sup- 
port of the Bill. 

The Lord Chancellor [Eldonj. — ^In these causes the rights of 
the parties must turn upon the construction of the instrument. The 
Bills are filed by officers of the King's army and of the East India 
Company, on behalf of themselves and the other officers and privates 
of the United Forces of his Majesty and the East India Company, 
who were employed in the war against the late Tippoo Sultaun in 
the East Indies in the year 1799 ; stating the grant of his late Majesty ; 
the effect of which is to regulate the distribution both between the 
classes and the individuals, composing them, as his Majesty could 
before the Prize Act, in the exercise of his prerogative, regulate it 
with reference to both those objects. 

The Bill then states, the distribution of a large part of the plunder, 
which is particularly described afterwards in the Bill, contrary to the 
usage, according to the Letters Patent of the late King ; saving his 
Majesty's prerogative to distribute the plunder and booty in such 
manner and proportions,, as his Majesty should think fit, in all cases, 
where any of his Majesty's forces by sea or land should be appointed 
to act in conjunction with the ships and forces of the Com- 
pany. The * prayer of the Bill insists upon the jurisdiction [* 558] 
of this Court to consider the Defendants as trustees. 

Upon the Demurrer to this Bill I cannot bring myself, if the effect 
of the grant is properly stated, to say, the Court has no jurisdiction ; 
for, whoever are the parties, arid whatever may be the inconvenience, 
the effect is, that those, who hold the property, hold it upon a trust 
for those, who are entitled to it ; and the Court must take the juris- 
diction, unless it is shown, that there is no jurisdiction ; or, that there 
is a jurisdiction elsewhere. The jurisdiction has been held in cases 
just as complicated : for instance, the case of prize agents, holding 
the property (1). 

(1) JbUe, Good v. Blemtt, 397; Peanon v. Belehitr, vol. iv. 637, and the note, 
628. 
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Consider then the effect of the Letters Patent ; stating the usage 
of the Crown to grant the booty and plunder, taken in such wars, to 
the Company, as to one moiety thereof for their own use, towards 
their expenses ; and the other moiety, in trust, to be by the Compa- 
ny, or by those, whom they shall appoint, divided amongst the com- 
manders, officers, and men, belonging to the forces employed in such 
wars ; representing, that it was the usage of the Crown, not to point 
out the shares and quotas, in which the officers and others respectively 
should take that moiety, but to grant the whole in two moieties : one 
to the Company, to be retained by them towards their expenses : the 
others also to the Company to be distributed by them, or the persons 
they should appoint, among the commanders, officers, and men ; and 
leaving open the consideration, whether the distribution would not 
be more properly made by them, with reference to the 
[*559] * consideration of merit and demerit, than if the Crown 
were itself to distribute. 

The prayer of the Memorial, presented to the Crown by the East 
India Company, is, that his Majesty will be pleased to confirm the 
appropriation, already made without authority ; and to direct, that 
the division of such part thereof, as had been appropriated to the use 
of the commanders, officers, and forces of the Company, should be 
made conformably to the usage. 

I construe that as having reference to the former part of what is 
stated in the Memorial ; meaning only, that it was the prayer of the 
Company, that his Majesty would substitute that sort of division they 
meant to have sanctioned, and the appropriation they desire to have 
confirmed, instead of that, which would have taken place under the 
usage : if his Majesty had granted according to the usage, above 
stated, in moieties ; one to the Company, to be retained by them to- 
wards their expenses : the other also to the Company, to be dis- 
tributed by the Company, or those, whom they should appoint ; as 
here stated. 

Whatever the consequences may be, the Crown has not gone far 
enough by these Letters Patent to create those rights in the individ- 
uals, forming the whole of the class of persons, who are represented 
by these Plaintiffs, which would make them Cestuis que trust, with a 
title to such disposition of the property among them, respectively, as 
this Bill supposes they may have. 

If I am wrong in that construction, if they have a right to the 
property in other hands, I repeat, that the Court has jurisdiction. 

The Demurrers were allowed. 

Iif Peane v. Greerij 1 Jac. & Walk. 135, |is well as in Good v. Blamti, 1«3 Ves. 
397, the court asserted its jurisdiction over prize-agents, who detained the pro- 
ceeds of the captured property ; but, in the principal case, the plaintiffs had no 
title, except under the letters patent of the Crown ; and, as the terms of that grant 
did not entitle them to the relief they souffht, their bill was necessarily dismissed ; 
not because the court had no jurisdiction, but because the plaintiffs eetabliahed no 
right to the property they claimed. 
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HEWITT V. M'CARTNEY. 

[1807, April aO.] 

Mortgagor, Defendant to a Bill of Foreclosure, being in Contempt, cannot ob- 
tain the reference on Motion under the Statute {a\ 

The Bill prayed a foreclosure. The Defendant had appeared, but 
had not put in an Answer ; and, having stood out all process, the 
cause was set down in the regular course, for the purpose of taking 
a Decree pro confesso. The Defendant under those circumstanctes 
moved for the usual reference under the Statute (1), to take the ac- 
counts ; offering to pay what should appear to be due. 

Mr. Heald, for the Plaintiff, under these circumstances, and the 
Defendant being in Contempt, opposed the motion. 

Mr. Fonblunque, for the Defendant, insisted, that a mortgagor has 
this right under the Statute ; and the Court has no discretion ; dis- 
tinguishing the case of contempt from outlawry ; in which situation 
certainly ti Court could not hear the party, making any claim. 

The Lord Chancellor [Eldon].— -I disavow all discretion, except 
a judicial discretion : but I cannot put this construction upon the 
Statute ; that a party, in contempt, can claim the relief given by it, 
as if he were not in contempt. The effect of the contempt, accord- 
ing to the law of every Court, is, that the Defendant cannot come in 
upon this motion. 

No Order was made. 

See, ante, note 2 to Baatard v. Obirie, 7 Ves. 489. 
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Effect of a deposit by vendee, with notice to vendor; to stop or determine the 

rate of, interest ; not as a tender and appropriation, transferring the risk as to 

the principal. 
Therefore, upon an Investment in stock by the vendee, the title not being ready, 

and the vendor having notice, but returning no answer, the advantage by a 

rise, as the loss by a fiSl, is the vendee's (h\ 

The Bill prayed the specific performance of a contract for the 
purchase of an estate from ihe Plaintiffs, at the price of 12,000/. 
The Plaintiffs not being prepared to make the title at the time ap« 

(a) 1 Smith, Ch. Pr. 543, 544. 

(1 ) Statute 7 Geo. II. c. 20. See Huaon v. Heieion, ante, vol. iv. 105, and the note. 

(6J Where the deposit is considerable, and it is probable that the purchase may 

not oe completed for a long time, it is suggested as advisable for the parties to 
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pointed, the Defendant gave them notice, that he had paid the 
money into a Bank : where it was not producing interest ; and that 
he would not be answerable for interest. Afterwards he invested 
the money in the 3 per cent. Consolidated Bank Annuities, when 
they were at 50 ; giving notice of that also to the Plaintiffs ; who 
returned no answer for two years and a half ; when, the funds hav-r 
ing risen to between 60 and 63, they signified their assent; and 
claimed the stock upon making out the title to the estate. The 
Defendant, submitting to take the estate, insisted, that the Plaintifli 
were entitled only to the purchase-money with interest. 

Mr. Richards and Mr. Owen^ for the Plaintiffs, contended, that 
the investment of the money amounted to a tender and appropria- 
tion ; and that, if the event had turned the other way, the loss must 
have fallen upon the Plaintiffs. 

Sir Samuel RomiUy and Mr. Benyon^ for the Defendant, denied 
that ; and insisted, that, as the loss must have fallen upon the De- 
fendant, the benefit must be his. 

The Master oV the Rolls [Sir William Grant]. — ^It does 
not appear to me, that this has the nature of « tender. 
[* 562] The intention was not that the money * was to be ac- 
cepted ; or that the Defendant should part with it ; for 
the conveyance was not ready. The money was to be paid over, 
only when the conveyance was made : the purpose of depositing 
the money was merely to stop interest. That is the only effect 
of the deposit , and that effect it would have had ; that if the money 
was ready at the day, the Defendant giving notice, which is required 
in some cases, and the vendor not being prepared to make a title, 
or a sufBciennt conveyance, interest should not run from that time. 
But I never knew, that a deposit had any other effect ; that it im- 
posed a liability, or a responsibility upon the party, to whom that 
notice was given ; throwing upon him any risk as to the principal. 
The principal remains entirely at the risk of the party, making the 
deposit. He cannot by depositing the money with his bankers 
throw the risk of their credit upon the other parties. They are not 
called upon to express their opinion of that Bank, or to say any 
thing upon the subject. There is no difference between that and a 
deposit at the Bank of England, or a conversion of the money into 
Stock ; as the one party has no more right to make the other con- 
sent to have the fund laid out in Stock than in a private Bank. 
Suppose a loss had happened, and the Defendant attempted to 
throw the loss upon the Plaintiffs : could he do so ? They would 
have said, he gave them notice of a purpose and intention, not theirs, 
but his own. He puts it so. He does not put it, as having con- 
sulted them upon the propriety of the Act. They would have asked, 
what business they bad with his intention : what obligation notice 

enter into some arrangement for the investment of the deposit. 1 Sugden, Ven- 
dors, 79; 2ib.98. 

When the vendor is entitled to interest, see anU. note (h) Powell v. MEprturS 
V. 146. 
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of what he resolved to do could impose upon them ? They would 
have said, he could not impose upon them even the duty of dis- 
suading him, and of stating the consequences : all that is for him to 
judge of. The Defendant accordingly professed to judge 
of it * himself. Not receiving an answer, he still proceeds [* 563] 
to invest the money in Stock. It would therefore have 
been absolutely impossible for him, if the Stock had fallen, to throw 
the loss upon the Plaintiffs ; and the converse is a necessary conse- 
quence ; that, an advantage having arisen, it is impossible foi* them 
to claim the advantage. As the risk was his, the benefit also must 
be his (1). 

The Decree was made accordingly for a* specific performance. 

1. That there may be some possible, but rare cases, in which a vendee will not 
be bound to pay interest on bis purchase money, although he has been in percep- 
tion of the rents and profits of the purchased estate, see, ante, note 3 to talcrqfl 
v. Rothwk, 1 V. 221. 

2. The doctrine of the principal case, that a vendee who, without the concur- 
rence of the- vendor, invests the purchase-money in any other manner, to await the 
completion of the contract, than oy bringing it into court, is subject to all the risk, 
and entitled to all the benefit, of such investment, was again laid down in JJckland 
V. Qcdsford, 2 Mad. 31. The rule is different where the money is paid into court : 
GeU V. fFaUon, 2 Sim. & Stu. 402. 



OGILVIE V. HERNE. 
[Rolls.— 1807, Mat 4.] 

A Decree taken pro confesso, in the ordinary course, afler appearance, not under 
the Stat 5 Geo. II. c. 25, can be impeached, as any other Decree, only direct- 
ly, by a Bill of Review, or a Bill to set it aside for fraud ; not collaterally, by 
an original Suit, seeking a Decree, inconsistent with it Such a Bill therefore 
dismissed, with Costs (a). 

The Bill prayed a general account of all dealings and transactions 
between the Plaintiff and the Defendants ; who had been concerned 
for the Plaintiff as his Solicitors ; and that the Defendants may be 

(1) Adand v. Cuming, 2 Madd. 28. The abstract in the margin is rather con- 
fused. The purchaser proposed to the vendor to lay out the purchase-money in 
Exchequer Bills ; and the vendor was held entitled to the purchase-money with 4 
per cent interest 

(a) If the objection had appeared on the face of the new Bill, it would have 
been demurrable. Story. Eq. PI. § 645. 

As to the practice in taking a Bill oro conftsso, see ante, note (a) Momey Gen^ 
eral v. Young, 3 V. 209, and Mr. Hovenden's note to this last case ; Rules of 
Practice for the Supreme Court of the United States, January Term, 1842, xviii, 
xix. ; 1 Barbour, Ch. Pr. b. 1, c.-4, p. 87 ; Stafford v. Brown, 4 Paige, 360. 

In opening a decree that a Bill be taken pro confesso, the Court will impose 
equitable terms as to the nature of the defence set up. Wager v. Stickle, 3 Paige, 
407. 
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decreed to deliver up securities, obtained by them, for an alleged 
balance of 1200/. 

The Defendants by their answer insisted upon three stated ac- 
counts delivered upon the 9th August, 1793 ; the 5th of May, 1794 ; 
and the 17th of July, 1795. In April 1799 the Master made his 
Report under an Order, obtained by the Defendants, for taiing their 
Bill of costs. The Defendants afterwards delivered their subsequent 
final account, which was approved and settled by the Plaintifis 
who executed a bond for the balance, in August 1800, and other se- 
curities. In 1803 the Defendants filed a Bill to obtain the benefit 
of their securities ; to which the Plaintifis put in an appear- 
[*f 564] ance ; but, residing at Holyrood House in Scotland, * never 
put in an answer : and upon the 14th of February, 1306, 
a Decree was pronounced at the Rolls, that the Bill be taken 
Confesso ; and directions were given accordingly (1). *The 
fendants insisted upon the Decree in the former suit, as a bar to this 
suit. 

Mr. Hart and Mr. Heald, for the Plaintifi*.-— Sir Samuel Romitty, 
for the Defendants, took the objection, that the Plaintiff* could 'not be 
permitted to go into the cause. 

The Master of the Rolls [Sir William Grant]. — ^In this cause 
the Plaintifi* cannot possibly go into the merits. The Decree, ob- 
tained upon the Bill, taken pro Confesso, is just the same as any 
other Decree of the Court. The consequence is, that it cannot be 
impeached collaterally ; but must, like every other Decree, be im- 
peached directly, upon a Bill of Review, or a Bill to set it aside for 
Fraud. Where is the injustice of not permitting the Defendant, 
against whom such a Decree has been made, to proceed collaterally ? 
It is the efiect of his own obstinacy, not putting in his answer. He 
desires to do now what, I must take it, he wilfully and obstinately 
did not do before. Either be was, or was not, in possession of all. 
that he now knows. If he was in possession of all, he now knows, 
there is no pretence for any indulgence : if he was not, if any thing 
has since come to his knowledge, any new evidence, laying a ground 
for impeaching the account, that is the foundation of a Bill of Re- 
view, to impeach the Decree. Therefore quAcunque via there is no 
pretence for this Bill. The efiect would be two inconsistent De- 
crees, in opposition to each other. A Decree upon a Bill, 
[* 565] * taken pro Confesso^ according to the ordinary course of 
the Court, is perfectly difierent from a Decree under the 
Statute (2). In the former case, as at Common Law there can be 
no judgment against a man without appearance, though the Plaintiff* 
may proceed to outlawry, so here you may have all sorts of process ; 
but you cannot have a Decree. But when the Statute interferes, 
to enable the Plaintifi* to obtain a Decree without an appearance, 

(1) Htmt V. OgUvity antty vol. xi. 77. 

(2) SUt 9 Geo. IT. c. 25 ; see Geary v. Sheridan, ante, vol. viii. 198. 
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the Statute prescribes the rules, by which that object is to be ob- 
tained. 

The Bill must be dismissed with Costs. 

See, cade, the notes to S*. C, 11 V. 77. 



THE ATTORNEY GENERAL t;. GRIFFITH. 

[1807, Mat 1, 5.] • 

A roiro lease of a charily estate, in 1760, set aside, the trustees joining in the ep- 
plicatiofl ; as a breach of trust, not only as against the express directions of the 
Founder, but also, generally, as an improper administration of a Charity Es- 
tate : the Relators not desiring to disturb under-leases. 

The Account was confined to the filing of the Information, or previous demand. 

Such cases to be marked with Costs. 

Lease, under a Power, by a person, having only a particular estate, if not con- 
formable to the Power, is not good at Law : but, where the persons, granting 
the lease, have at law the inheritance, with directions only, how they are to 
execute leases, the legal estate passes (a), [p. 580.] 

The Information stated the foundation of the Charity, under a 
Decree, in the second year of King Charles I. directing a trust as to 
the rents and profits of real and personal estate for Henry Smith, 
the Plaintiff in that cause, for life, and for such charitable uses, and 
otherwise for the benefit and relief of his kindred, as he should ap- 
point ; and that the trustees, or seven of them at least, and their 
heirs and assigns, should after the Plaintiff's decease, dispose of the 
rents, issues, and profits, to certain charitable uses, and 
such other charitable uses as he by his Will, * or any [* 566] 
writing, to be sealed and delivered in the presence of three 
witnesses, should appoint ; and, in default thereof, to such charita- 
ble uses as should be declared by the trustees, or any seven ,of them. 

By a Deed Poll, dated the 26th of January, 1626, Henry Smith 
directed, that such leases or estates, as should be made or granted of 
the lands and premises therein mentioned, should not exceed the 
term of 21 years, or three lives in possession ; and so as the said 
lands, so to be letten, should be in the best manner, that might be, 
letten at the best improved yearly rents, and not for great fines and 
small rents, except for copyhold lands, which might be granted on 
fines. 

Henry Smith by his Will, dated the 24th of April, in the third 
year of King Charles I. gave and bequeathed for the use of the poor 
captives, being slaves under the Turkish Pirates, 1000/., to be laid 

(a) The intent to execute a power must be so clear, that no other reasonable 
purpose can be imputed to the act See ante, note (6) Mmnock v. Horiony 7 V. 
391 ; note (a) Roach v. Haynts, 8 V. 584 ; note (6) Bmtgh v. Rtad, 1 V. 257. 
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out in the purchase of lands of inheritance of the value of 60L per 
annum at least. He also gave for the use and relief of the poorest 
of his kindred another sum of 1000/., to be laid out also in the pur- 
chase of lands of inheritance : the rents and profits of both estates 
to be distributed among the respective objects at the discretion of his 
executors, and their heirs, and of the survivor, and of the Lord 
Mayor and Sheriffs of London, for the time being. 

By Indentures, dated the 28th of June, 16th Charles II. the trus- 
tees of the lands, purchased with the several sums of 1000/ and 
1000/., in consideration of the rents and covenants, and of the sum 
of 500/., laid out by Christopher Blake in building and improving, 
and of his releasing his title to several of the lands, demised to him 
several premises in the parishes of Chelsea, Kensington, 
[* 567] * and St. Mai^reVs, Westminster, for a term of 70 years, 
at the yearly rent of 130/. 

The Information farther stated, that the lease to Blake expired in 
1734; and previously to the expiration of the lease, the premises 
upon inquiry appearing to be worth the rent of 250/. per annum, an 
agreement was entered into on the 31st of May, 1731, between the 
trustees and Francis Calloway, assignee of Blake's lease, for a lease 
at that rent ; and an entry was made in the minutes of the meeting, 
that a lease should be prepared accordingly : but it does not appear, 
tha any lease was prepared: on the contrary, the trustees in 1735 
upon the expiration of Blake's lease directed a re-valuation of the 
premises to be made ; and in 1740 declared, they were willing, that 
the agreement with Calloway should be cancelled ; and that they 
would grant him a lease for 21 years at the rent of 200/. per annum, 
to commence from the expiration of the lease of the 16th Charles IT. ; 
with a special covenant to restrain him from digging brick earth, and 
the usual and common covenants ; and it does not appear, that any 
lease was ever made to Calloway upon such terms, as aforesaid, 
though he was in possession as tenant to the trustees. 

The Information farther stated, that on the 6th of August, 1744, 
at a meeting of the trustees it was ordered, that notice should be 
sent to Calloway to pay his arrear of rent, or distress would be made. 
On the 25th of July, 1749, the trustees ordered that a lease should 
be prepared, pursuant to a contract made with Calloway and Wil- 
liam Bucknall, Doctor in Physic ; and, by indenture of lease, dated 
the 8th of May, 1750, all the premises, contained in the lease of the 
28lh June, 16th Charles II., were demised to William 
[* 568] Bucknall, under * the particular description of << the prem- 
ises, which by indenture of lease, bearing date the 21st 
June, 16th Charles II. had been demised by the then trustees of the 
said Henry Smith to Christopher Blake for the term of 70 years : " 
to hold the same from Lady-day then last past, for the term of 21 
years, at the rent of 170/. per annum, for the first ten years, and 
200/. per annum, during the remainder of the term ; and no bene- 
ficial covenants on the part of the lessee were 'contained in said 
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lease, but only the usual covenants for keeping the premises in 
repair. 

In 1755 a large arrear of rent was due from Dr. Bucknall ; who 
at a meeting of the trustees promised to pay by instalments : but in 
1759, an arrear of 872Z. IO5. 9d. being due, he presented a memo- 
rial ; representing, that from the neglect of Calloway to repair, and 
his conduct in other respects, the premises were in very bad condi- 
tion, and the rental reduced; and praying, that some abatement 
might be made in his rent ; or that a lease might be granted to him, 
upon the same terms as had been granted to Blake. At a meeting 
of the trustees it was resolved, that upon condition, that Dt. Buck- 
nall should pay 748Z. as the arrear, after some allowances claimed 
by him, they would accept a surrender, and grant him and his son a 
new lease for 70 years, at the rent of 15U. per annum, with the 
usual and common covenants. According to that resolution a lease 
was granted, dated the 24th of June, 1760, to Samuel Bucknall, the 
son of Dr. Bucknall ; which lease was executed by seven only of 
the trustees. ^ 

William Bucknall died in 1763. In 1765 the trustees ordered, that 
Samuel Bucknall, the tenant, should be allowed 4«. in the pound out of 
the rent for land tax. He died in 1770. In 1798 the trus- 
tees discovered, * that the land tax was at the rate of I5. in [* 569] 
the pound only ; and refused to allow more ; and that rate 
was accepted by the Defendants. The Information farther stated, 
that*in 1760 the premises were worth to be let at a net rent of 402/. 
per annum ; that under-leases were made at considerable rents and 
fines : and the sum of 900/. is now paid by the under-lessees to the 
Defendants Joseph Griffith and John Morgan Rice ; who claim to be 
entitled to the premises, demised to Samuel Bucknall in 1760 : the 
former in right of his late wife Elizabeth, one of the sisters of Sam- 
uel Bucknall ; the latter as grandson of Morgan Rice ; who married 
Mary, the other sister. 

The Information under these circumstances charged, that the 
lease of 1 760 was obtained by fraud, imposition, and misrepresenta- 
tion ; and ought to be set aside, withbut prejudice to any under- 
leases, made bond fide ; and prayed that relief, and an account ac- 
cordingly. 

The answers denied fraud ; and insisted upon the great improve- 
ments, made, in confidence of the lease, by William and Samuel 
Bucknall, and those claiming under them, and the benefit, that must 
accrue to the Charity at the expiration of the lease. 

Sir Samuel Romilly and Mr. Spranger, for the Relators. — This In- 
formation presents to the notice of the Court a subject of great im- 
portance ; the careless manner, using the mildest terms, in which 
trustees administer property, held in trust for Charity. This Charity 
has two objects : the one, poor captives undel- Turkish pirates : the 
other, the poor relations of the founder. Trustees for a 
♦Charity cannot* grant a lease for 70 years, except for [*570] 
the purpose of building. It cannot be represented, that 
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circumstances may not exist, under which the trustees might prop- 
erly grant such a lease. A case might occur, in which the property 
could not be made beneficial without building ; and the trustees 
might have no fund. But this case admits no such consideration. 
This is a mere farm lease. Nothing is to be done by this lessee be- 
yond his obligations under the usual covenants. The trustees of 
this Charity are restrained, not only by the general law, but also by 
the express constitution «of this trust, from demising for a longer 
period than 21 years or three lives. With reference to the power 
of trustees for Charity in general cases, in The Attorney General v. 
Green (1) the demise was in consideration of expenditure upon 
buildings : but the term was of such duration as could not be proper. 
The subsequent case, The Attorney General v. Owen (2), was upon 
a demise of a very diflerent nature, for 99 years, being a mere farm- 
lease. Your Lordship's opinion was clear, that such a lease could not 
be sustained ; expressing surprise, that no instance was produced, in 
which such a lease was declared a breach of trust. Upon this In- 
formation it is not contended, that the Court can without any of the 
witnesses before it say, that this was a fraud : but it was a gross 
breach of trust, and is therefore to be set aside ; and an account to 
be directed of what has been received in respect of fines from the 
under-lessees, and for the real value of the estate from the time of 
actual possession. This Court cannot permit a lease of a Charity 
Estate, such as no man, dealing for himself, would grant. A strong 
fact, considering the terms of this lease, is, that a century 
[*571] before *the premises were let for 70 years at a rent of 
130/. ; the tenant to lay out 500/. ; and releasing his right 
in the premises. 

Mr. Hart and Mr. Newbelt, for the Trustees. — One of the Trustees 
joins in* this Information ; and, if they all appeared as Relators, that 
would not be an objection ; upon the authority of The Attorney 
General v. Talbot (3) ; an Information by Trustees of a Charity, for 
the purpbse of setting aside a lease, granted by them, among other 
grounds, upon inadequacy of the rent reserved. Your Lordship, 
then Attorney General, admitting, there was no fraud, contended, 
that, the rent being inadequate, the lease ought to be set aside ; and 
that no objection could be made, that the trustees were coming to 
set aside their own deliberate act : upon the principle, that the Court 
is the paramount trustee of a Charity. The Information was dis- 
missed : the Lord Chancellor not denying that principle ; but con- 
sidering the rent reserved as fair and reasonable. 

This lease cannot be permitted to stand upon two grounds: 1st, 
as being inconsistent with the rule of letting, prescribed by the foun- 
der of the Charity : 2dly, upon the general principle ; that, where 
trustees are not restrained by any special rule prescribed, their dis- 
cretion is exercised improperly by granting a lease, inconsistent with 

(1) AnU, vol. vi. 452; see the note, 453. t 

(2) ^rUe, vol. x. 555. 

(3) In Chancery, before Lord Loughborough. 
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the fair and beneficial administration of the estate in future times ; 
and in that point of view the two cases, decided by your Lordship, 
have a close application. But this lease may also be impeached upon 
the ground of fraud and imposition upon the trustees ; which from 
these circumstances may be inferred ; the great diminution of the 
rent, from 250/. to 170Z. ; and even that rent permitted 
to accumulate * to an arrear of above 800?. The lease has [* 572] 
no recital, stating the ground for reducing the reirt from 
time to time ; and appears to have been prepared with the object of 
shutting out the increased value of the estate. There is no imputation 
of coHusion by the trustees : yet it must be acknowledged that their 
mode of relieving the tenant from too burthensome a lease, by ex- 
tending the term from 21 years to 70 years, with a reduction of 507. 
in the rent, is extraordinary, with reference to their duty. 

Mr. Richards, Mr. Hollist, and Mr. Johmon, for the Defendants. — 
These Defendants, who were not parties to the transaction, have 
been living upon this leasehold estate, considering it their own, un- 
der a title, created in 1760 ; and treating it as such in their family 
transactions. There is no evidence of fraud ; and it is not to be pre- 
sumed. The trustees, anxious to secure the arrear, with that view 
offered to extend the term. There is no evidence, that the rent was 
not proper at the time. The presupiption is, that the trustees acted 
discreetly in fixing the rent, and extending the term ; as without giv- 
ing those terms, they could not have secured that considerable arrear. 
Fraud by the lessee cannot be inferred, nor gross negligence in the 
trustees, from the event, that by the circumstances of the times 
the rent of those estates, in the neighborhood of London, is become 
inadequate, The complaint is made by the trustees : who have led 
on the parties to lay out money in improvements. How does it ap- 
pear, that in 1760 this bargain was not fair, and the reduction of 
the rent, under circumstances at that time, reasonable ? If fraud 
cannot be shown, the question is merely, whether in the 
given * case a lease for seventy years is too long, under the [* 573] 
circumstances ; taking into consideration the expenditure 
of the lessee in building and improvement. The proposition, merely 
upon the duration of the lease, is too large. The nature of the sub- 
ject must be attended to. The event of speculation in building 
is not certain, like a husbandry lease. There are several instances 
in the neighborhood of London of the failure of such speculations ; 
and, though in this instance it has succeeded, the Court cannot up- 
on that ground say, this lease was injudicious. 

The Attorney-General v. Green (1), and The Attorney-General v. 
Owen (2), are very different cases ; the former a lease for 999 years ; 
in effect an alienation ; the latter an husbandry lease for 99 years ; 
no expenditure secured ; no evidence, that the trustees pursued any 
of the courses, taken in this instance, to ascertain, that the transac- 
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tion should be a fair execution of the trust : nothing secured for the 
benefit of the Charity : whereas at the expiration of this term the 
Charity will have the estate greatly improved in value. It is of no 
importance to the Charity, whether the expenditure upon the estate 
4s by the original lessees, or by sub-lessees ; the effect to those, who 
are entitled to the estate, being the same. 

Sir Samuel RomiUy, in Reply. — ^It is unnecessary to put this case 
upon fraud ; as a breach of trust will be a sufficient ground for the 
relief; and it is unsafe at the distance of half a century, 
[* 574] the parties to the transaction being dead, to go upon *an 
inference of fraud ; which is not established by evidence. 
If this was originally a breach of trust, the lessee must have been 
aware of it ; and therefore cannot claim under it. The principle, 
established by the Case of The Attorney-General y. Chven (1) is very 
sound, and important ; and ought always to be kept in view upon 
these caises ; that a long lease of a Charity Estate is prima facie a 
breach of trust ; and the proof of the circumstances, that make it a 
provident administration, is thrown upon those, who take such a lease. 
Is it possible to support such a lease as this of 1760: the consider- 
ation moving from the trustees, giving up 49/. a-year in the rent, then 
received ; and adding to the term a period, not less than sixty years ? 
The Charity evidently was sacrificed to the interest of the lessee. It 
is extremely doubtful, upon the true construction of the power, 
whether the trustees could have granted leases for three lives ; taking 
very young lives ; whether the risk, that this property might be held 
a great length of time at too low a rent, should have been incurred. 
The direction is not positive, to grant, but, that the leases shall not 
exceed three lives or twenty-one years. The relators do not desire 
to disturb the under-lessees. The Defendants cannot complain of 
the acquiescence. 

The Lord Chancellor [Eldon].^ — ^This is an Information by the 
Attorney-General at the relation of several persons, interested in the 
due execution of a trust for charitable purposes ; and the prayer of 
the information aims at this relief; that, without disturbing various 
under-leases of the Charity Estate, the lease of 1760 maybe so dealt 
with, as to secure to the Charity those advantages, which 
[* 575] have been derived to the lessees ; the information * pro- 
ceeding upon this, as its principle, that the lease was not 
made in a due execution of the trust, calculated for the protection 
of charitable interests ; and that all the undue advantages, made by 
means of that lease, are to be considered as in fact an alienation to 
the prejudice of the Charity ; capable therefore of being reached by 
the equity of this Court, for the purpose of being rendered advan- 
tageous for the benefit of the Charity. 

I do not advert to the two cases, that have been cited, farther than 
to say, I had always understood it to be a perfectly well recognized 
and settled principle, that trustees, whether for infants, or for chari- 

{l)Anie,\oLx.555. 
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tiesy (I say nothing of trustees for others, as it is not necessary upon 
this occasion), together with those, to whom they give derivative in- 
terests, and who are also trustees of those interests, derived to thera 
through a breach of trust by the former trustees, act under an obliga- 
tion to use reasonable providence in the execution of the trust ; and 
the proposition, that in general it is reasonable providence to make a 
lease at a rent, not increasing in seventy years, an interest, the value 
of which is not very far short of the value of the inheritance, and no 
other consideration than a rent, admitted to be adequate at the com- 
mencement, is of such a nature, as at least not to exclude the power 
of the Court to call upon those who are concerned to show, that 
this prima facie most improvident lease is reasonable ; and I repeat, 
that the duty of explanation lies upon them. 

Then see, how this case stands. The author of this charity was 
the testator Henry Smith, in the middle of the century before the 
last The Deed Poll directs expressly, that his trustees are to lease 
the premises without any fines for the most improved rent, 
that can be * got, in terms, either empowering, or, as it has [* 576] 
been put at the bar, restraining them from granting leases 
for more than twenty-one years, or three lives : it makes no differ- 
ence, whether empowering or restraining : but expressly requiring 
leases for twenty-one years or three lives ; and expressly forbidding 
fines; and requiring the most improved rent, that can be goL 
Take it either way. If there is no express power of leasing, the 
power of leasing falls under the general restraints, imposed by the 
general principles of the Court. If there is an express power, it is 
enough to say, this lease was not made according to the powers, as 
you can possibly understand them. This is not a lease for twenty- 
one years ; nor is it a lease for three lives ; and, without considering 
to what extent that power could be made use of, my opinion, with- 
out any doubt, is, that, where there is a power to grant leases for 
twenty-one years, or three lives, under an express restriction of fines, 
and requiring the most improved rent, such a lease as this, for a rent 
of 150/. a-year, cannot stand in equity. 

The extension of the power to granting leases for lives must be 
considered as to be used for the benefit of the Charity Estate ; so 
far as they can extend it, having regard to the obligation, that there 
was to be no fine, and the most improved rent was to be taken : as 
to that having regard to the probable length and nature of the inter- 
est they were to grant. But, take this to be a power under a settle- 
ment to a tenant for life : if, instead of a lease for twenty-one years, 
or three lives, a lease for seventy years is taken, there is no principle 
for reforming that at a subsequent period, at the distance perhaps of 
half a century, in the middle of the term, by making it a lease for 
three lives, to be determinable upon any life then to be 
.named ; offering to the lessor three lives in the * middle [* 577] 
of the term. It is all conjecture. The lives might be gone 
long before ; and the Court can never act with safety in executing 
such a proposal. 
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The first lease, to Blake, was certainly contrary to the powers, 
but very different from the present lease. But as long ago as the 
year 1764 the premises were demised for 70 years, at the annual 
rent of 130/. ; and, not only at that rent, but one consideration, 
moving the lessors, was the actual expenditure, laid out at the time ; 
and at this distance it would be great injustice not to consider that 
money, actually laid out, as the consideration ; standing among the 
recitals of the consideration ; and it must be remembered, that at 
least the interest of the 5002. was paid during the whole term ; and 
at the end of ii the capital. But also the lessee released, as part of 
the consideration, a valuable interest he had in the premises ; with 
a covenant to pay all taxes, to the country or the poor, and to exon- 
erate the lessors from every species of expense upon them, as lessors, 
to demise. This lease has been suffered to remain ; and the Court 
cannot close its eyes against what is obvious ; that the value of prop- 
erty froni time to time increases. The premises were to be taken 
therefore with reference to something more at the end'of the term 
than at the beginning. Also it is not immaterial, that the premises 
are in these three parishes, so near London, as Kensington, Chelsea, 
and St. Margaret's, Westminster. 

The circumstances as to Calloway are, that in 1735 a re-valuation 
took place, upon a notion among them, that it was too highly valued ; 
and a reduction of the rent took place in 1740. Calloway 
[* 578] entered : but no * lease was granted. His rent was suf- 
fered to get into arrear : and in 1749 the trustees agreed 
to let to him and William Bucknall ; but a lease was in 1750 made 
to Bucknall alone, for 21 years at a rent of 170Z. per annum for the 
first ten years, and 200/. per annum during the remainder of the 
term. It is very material to look at that lease for many purposes of 
this cause. It contains very large covenants to repair all the build- 
ings, at that time upon the premises, and to keep them in repair ; and 
not only that, but looking prospectively, as was natural, to an in- 
crease of buildings, to keep in repair all buiidiuRs, afterwards to be 
erected ; and the obligation was, at the end of 21 years to re-deliver 
the premises with the buildings then, or afterwards to be put upon, 
the premises, in a complete state of repair. He had disputed with 
the trustees about the bargain ; representing the disadvantages, and 
the imposition of Calloway ; and the result is, that upon his own 
valuation this was a bargain he was content to take in 1755. After- 
wards he pays no rent. He was not called upon. The trustees do 
not enter: but an arrear is permitted, annually increasing; and, 
though the lease was made to him, when Calloway was in vast 
arrear, and it was their duty not to permit a large arrear, it was 
permitted to go on, until this tenant, under such obligations, 
represents to the trustees, that the arrear was above 8201. Then 
the trustees of the Charity, really almost without attention to the 
duration of the term, though such a lease, even for 21 years, I 
might almost say, could not be permitted, think proper to make a 
lease ; taking, as the consideration, a surrender of the residue of the 
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term of 21 years: the value being, that it was a surrender of a bad 
bargain upon the tenant's part ; the tenant therefore giving nothing ; 
and stating, that in consideration of that surrender, and of the pay- 
ment of the arrear, they let at 151/. per annum, the then 
* supposed value; to remain without increase, without [*579] 
the aid of one beneficial covenant for expenditure, for no 
less than a term of 70 years. 

Can it be endured in a Court of Equity, that the representation 
of the tenant, as a hard bargain to him, and the payment of the ar- 
rear, are to be considered as a fine ; unless they had recorded to 
demonstration, Ihat it was the only mode, by which that arrear could 
be recovered ; meeting fairly the principle, calling upon them to show, 
that the estate was duly dealt with for the whole term of 70 years ; 
where there is no increase of rent, no previous expenditure, no cov- 
enant for improvement. Every view that I can take of the circum- 
stances, proves, that due attention was not given to the interests of 
those, whose interests the trustees were bound to protect ; and whose 
interests, to a certain degree, those, who take from such trustees, are 
bound not utterly to destroy. Therefore relief must be given against 
this lease upon some terms. 

We must feel, though judicially I cannot give way to that, the sit- 
uation of persons, whose hopes are disappointed by succeeding to 
property, valuable in interest, where the consciences of those indi- 
viduals are not afiected ; and their attention is seldom called to the 
consequences. On the one hand, care must be taken not to press 
too hard upon persons, whose enjoyment has been permitted by the 
negligence of trustees, and the abstinence of persons, having bene- 
ficial interests ; yet, on the other, not, by falling short of the just de- 
gree of retribution, to encourage litigation ; sAd to put those, who 
are interested in the administration of these public institutions, un- 
der diflicuhies. To go back to the great extent, that is 
prayed by this Information, is too much; *and I cannot [''^580] 
do it consistently ; as of some of the persons claiming un- 
der Rice, there is no representative before the Court. It is not con- 
sistent to carry back the account against Griffith, where I cannot 
against Rice. But it is impossible to refuse the relief of all the 
benefits, made by these individuals, at least from the time of filing 
the Information ; or rather, if that appears, from the time of de- 
mand made, before the Information was filed. 

I think, this lease would have been good at Law. A lease, made 
under a power by a person, having only a particular estate, if not 
conformable to the power, is not good : but, where the persons, 
granting the lease, have at law the inheritance, with directions only, 
how they are to execute leases, the legal estate will pass from 
them (1). 

It is absolutely necessary, that it should be perfectly understood, 
that Charity Estates all over the kingdom are dealt with in a man- 

(1) Otherwise, if they are trustees: B<nve9 v. East London Heater Works Oftn- 
pany^ 3 Madd. 375. 
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ner most grossly improvident ; amounting to the most direct breach 
of trust : and it would be highly dangerous to say, trustees and les- 
sees of Charity Estates may engage in transactions, that are gross 
breaches of trust : and, when the estate has been used in a man- 
ner, contrary to the intention of the founder, for a great length 
of time, when 50 years may have run out, this Court is to modify, 
qualify, and by correction and emendation set that right, at last, 
which ought to have been right at first. That would be a most dan- 
gerous mode of dealing out the doctrine of this Court. 

You do not seek to disturb the under-lessees ; which is an an- 
swer to all, that has been said about improvements ; save 
[*581] * the expenditure by the lessees themselves ; against which 
must be set the enjoyment they have had. The best mode 
would be, in order not to disturb the under-leases, nor to deprive the 
Charity of the benefit of them, that such estate and interest, as the 
persons, representing the lessees of 1760, have, should by assign- 
ment be vested in the trustees, and that all the instruments should 
be delivered up. 

Mr. Richards applied, that this should be without Costs ; as in 
jHle Attorney General v. Otoen (1) ; observing, that these parties 
were much more innocent. To that the Lord Chancellor [Eldon] 
at length assented, but with great reluctance ; desiring it to be un- 
derstood, that it was upon the ground, that this Information was filed 
before the decision of the two late cases ; and that he should not be 
prevailed on to refuse Costs hereafter in any case upon an Informa- 
tion, filed since those jcases. 

See the notes to The^/^tomey General v. Dixie, 13 V. 519; and the notes to 
Krkham v. ChadwUk^ 13 v. 547, with the farther references there given. 

(1) AnU, vol. X. 555. 
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JACKMAN t;. MITCHELL. 

MITCHELL t;. JACKMAN. 

[1807, Mat 5, d] 

Bond, to secure to one creditor the deficiency of a composition, not communicated 
to the other creditors, decreed to he delivered up, with Costs, thoug^h to Poiif- 
0^ Crimnis : in these cases, proceeding upon public policy, the relief being 
given on account, not of the individual, but of the public (a\ 

Bond to one creditor, to secure the deficiency of a composition, not communicated 
to the others, now held bad at Law, as well as in Equity ; though formerly 
otherwise (h), [p. 58a] 

Such a bond, with the privity and consent of the other creditors, may be good, 
[p. 586.] 

The first of these causes was instituted upon a Bill, representing, 
that in June 1785 Isaac Jackoian of Dublin, the Plaintiff's father, 
proposed to his creditors a deed of composition. The Defendant, 
claiming a debt of 4043/. 3^. refused to come in ; unless the Plaintiff, 
Isaac Jackman the younger, would give him a bond for 
* securing the deficiency of the debt and interest beyond the [* 582] 
composition ; and that, for the purpose of inducing the De- 
fendant, who was the largest creditor, to execute the deed, and thereby 
to get the other creditors to follow his example, to extricate his father 
from his difficulties, the Plaintiff was prevailed upon to execute such 
bond ; and in consideration of that bond the Defendant executed the 
deed ; in consequence of which some of the other creditors also exe- 
cuted it. , 

The Bill stated, that the bond, given by the Plaintiff to the De- 
fendant, was dated the 3d of June, 1785, in <he penalty of 8086/. 
65. defeazible on payment by the Plaintiff to the Defendant of 4043/. 
35. on the 3d of June, 1786 ; and a memorandum of defeazance of 
equal date was indorsed, signed by the Defendant apd PlaintiflT; re- 
citing the debt, &c ; that the Plaintiff had applied to the Defendant 
not to take any steps for the recovery of his debt from the Plaintiff's 
father, but to come in and accept such composition, as the other 
creditors might agree to take, or as the estate might produce under 
any Commission of Bankrupt, or otherwise ; and in consideration 
thereof had executed the said bond ; which, it was thereby declared, 
should stand as a security to the Defendant for payment of any de- 
ficiency of his said debt, with interest ; but, in case the Plaintiff's 
father, after obtaining such release from his creditors, or his certifi- 
cate under any Commission of Bankrupt, and on or before the 3d 
day of June, 1786, should duly execute to the Defendant a security 
for the deficiency of his said debt and interest : that then and in 
either of the said cases the said bond was to be delivered up and 
cancelled. The deed of composition, ^ having been executed by 
the Defendant and some other creditors, was never acted upon. 

(a) See anU, notes (a) and (b) Ex parte Bidmer, 13 V. 313 ; note (a) WaU$ v. 
Brooksy 3 V. 612; note (a) ThomBon v. Thmimn, 7 V. 470; 1 Story, £q. Jur. 
§ 298, and notes. 

(6) See, anU, note (a) 3 V. 456. 
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The Bill, charging, that no consideration was received by 
the Plaintiff for this bond, that other creditors, naming one, 
were thus induced to come in, that the fact was never commu- 
nicated to them, and that the Defendant from consciousness, that 
he could not recover upon the bond, had never attempted to enforce 
it, prayed, that the bond, as having been obtained for such fraudu- 
lent purpose, be delivered up and cancelled. 

The case, represented by the Cross bill, against both the Jack- 
mans, was, that Jackman the elder, having given his bond to Mitch- 
ell, to secure a debt of 4000/., Jackman the younger, in June 1785, 
proposed a composition : to which Mitchell refused to accede. 
Jackman the younger, then proposed, that Mitchell should deliver 
up Jackman the elder's bond, and grant him a letter of license for 
one year ; and execute to Jackman the younger, and William BuU 
mer, a power of attorney to enable them to recover or compound 
such debt, and to recover such composition or dividend as should be 
paid in respect of Mitchell's debt, in case Jackman the elder should 
compound with hi^ creditors, or become a bankrupt ; and in consid- 
eration thereof Jackman the younger proposed to become bound to 
Mitchell, not only to covenant for the composition, or dividend, be 
might receive from the estate of his father, but to pay Mitchell the 
residue of such debt ; and, in order to induce him to agree to such 
proposal, assured him, the estate of Jackman the elder should be di- 
vided within a year. Mitchell agreeing to that proposal, the account 
was settled, and the bond given by Jackman the son ; and in con- 
sideration of such bond Mitchell executed the letter of license and 
power of attorney ; ^nd delivered up the bond of Jackman the 
elder; and Mitchell stated, that he never executed any deed of 
composition ; though he had by mistake, from the length 
[* 584] of * time, by his answer stated the instrument to be a deed 
of composition. 

This Bill, charging, that the Plaintiff was induced by the repre- 
sentations of Jackman the younger^ to give up the bond of his 
father, who was then in good circumstances, prayed an account of 
what was due upon the bond of the elder Jackman ; and an inquiry, 
what loss had been sustained by the Plaintiff's having delivered up 
the bond ; to be answered by Jackman the younger ; or that he may 
be decreed to deliver up that security. 

Bulmer, being examined by the Plaintiff Jackman, spoke generally 
of some instrument, deed, or power of attorney, to enable Jackman 
the younger, and the deponent to act for the creditors of Jack- 
man the elder, in the event of a Composition or a Commission of 
Bankruptcy : such power, &c. to be limited to twelve months ; rep- 
resenting, that Mitchell refused to execute such instrument or power 
of attorney, unless Jackman the younger would give his bond for 
the residue of the debt to Mitchell ; to which Jackman at length 
agreed ; in consideration whereof Mitchell executed the aforesaid 
instrument or power of attorney ; enabling the deponent and Jack- 
man the younger, or one of them, to act for the creditors, and take 
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sach sums in lieu of their respective debts, as might be produced by 
means of either a deed of composition or under a Commission of Bank- 
ruptcy ; should either the one or the other take place within 12 
months ; and that none of the other creditors had any knowledge of 
Mitchell's motive for signing; and some of them (naming one) 
signed in consequence of his signing. 

* Mr. Richards and Mr. Hall, for the Plaintiff, Jack- [* 585] 
man, insisted, that the bond given by him, was void, as 
against the policy of the law : a fraud upon all the creditors of Jack- 
man the elder ; an attempt by one creditor to get a preference ; 
holding out at the same time, that they were all participating in 
equal proportions; which cannot stand, according to Cockshott v. 
Bennett (I), Cecil v. Plaistow (2), and many other cases. 

Sir Samikl Ramiliy and Mr. BeU, for the Defendant Mitchell. — 
The only question is as to the jurisdiction. If an instrument is void 
upon the face of it, this Court will not assume jurisdiction upon a 
Bill to have that instrument delivered up ; as, the fact being estab- 
lished, it is void equally at law, as in equity. The Defendant can- 
not possibly recover upon this bond ; and cannot therefore want the 
assistance of a Court of Equity. In Ryan v. M^Math (3) Lord 
Thurlow held, that, where it is perfectly clear, that a promisory note 
is void, this Court will not entertain a Bill to have it delivered up 
and cancelled. That decision was disapproved at the time ; the in- 
strument appearing to be void, not upon the face of it, but from col- 
lateral circumstances. But there is no instance of a Decree for 
delivering up a bond, appearing upon the face of it to be void. 
This transaction, though certainly not to be supported, appears very 
different, according to the Cross Bill, from the representation by the 
original Bill. At least Mitchell ought to be placed in the same 
situation, by having the bond of Jackman, the elder, restored to 
him. 

* Mr. Richards, in reply. — ^There are many instances, in [* 586] 
which this Court acts, though the party, against whom it 

acts^ cannot succeed at law ; as upon a marriage brocage bond 
relief is given here ; though the defect appears upon the Instrument ; 
so upon Annuity Deeds (4). But here no preference, concealed 
from the other creditors, appears upon this bond. It must therefore 
be pleaded. 

The Lord Chancellor [Eldon]. — ^The date of this bond, in 
1785, is material. It is admitted at the bar, that if this bond was 
given to secure to one creditor the deficiency of a composition, and 
was given without communication of that fact to the other creditors, 
it is bad in equity ; and certainly it is now well understood, that it 
is bad at law also. But I remember, when such a bond was not 

(1)2 Term Rep. 763. 

(2) 1 Aostr. 202; Jackson v. Lomas,4 Term Rep. 166; Eastabrook v. Scott, 
ante, vol. iii. 456. 

(3) 3 Bro. C. C. 15. 

(4) Anie, Bromlty v. Holland, vol. v. 610 ; vii. 3 ; Underkill v. Homood, x. 209. 
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considered bad at law by any person attending this Hall. It must 
however now be taken to be bad at law : declarations of Courts of 
Law upon that point having been very uniform of late. But it is also 
well settled, that the jurisdiction of Courts of Equity is not gone by 
the resolution of Courts of Law to adopt the principle of Equity (a). 

As to the question of jurisdiction, it is not necessary now to say 
any thing upon that : this case not calling for my opinion upon that 
point. It is not true, that every Instrument, creating an obligation 
to pay the deficiency of a composition, though by the debtor himself, 
is bad. I remember the case of a person, named Heb- 
[^587] blethwaite, who had made a composition with his * credi- 
tors, and secured the deficiency to one creditor by a bond ; 
and that was held good in this Court by Lord Thurlow ; and it was 
part of the transaction, that that dealing should not be kept secret, 
but should be communicated to the other creditors ; and, as they 
did not object. Lord Thurlow held it good. It is iiot made out, that 
the ground of the distinction, taken by Sir Samuel Romilly, exists 
here; for this bond, notwithstanding the indorsement, might be 
good ; and it is bad, only as it is proved aliunde, that it was intend- 
ed to be kept secret ; and there is no doubt of that upon the letter. 
The Decree in the first cause must therefore be, without doubt, that 
this bond shall be delivered up. 

It is contended for Mitchell, that this distinction must be made in 
his favor ; that he has been by the act of the Plaintifi* Jackman placed 
in circumstances, that make it unfit to give him this equitable relief; 
unless he is replaced in the situation, in which he stood before this 
vitious transaction took place ; that Jackraan the younger, is bound in 
conscience to replace the bond of Jackman the elder, which was 
given up by Mitchell, in his hands, before any relief can be given 
against the other bond. The circumstances, attending that bond 
from Jackman the elder, to Mitchell, are very suspicious ; and the 
proof fails in fixing Jackman the younger, with the duty of restoring 
that bond. 

The Decree in the first cause must therefore be, that this bond 
shall be delivered up, to be cancelled. The other Bill must be dis- 
missed ; and the Decree must be made with costs in both causes ; 
though Jackman was a party ; as in these cases, which proceed upon 
grounds of public policy, the relief is given on account, not of the in- 
dividual, but of the public (1). 

1. Trjlt a security is void at law, as well as in eqni^, by which it is attempted 
to give one creditor an advantage over others, who have consented to accept a 
composition upon the understanding that all creditors were to stand^on an equal 
footing, see, ante, note 1 to Ecatabrook v. Scott, 3 V. 456. 

2. U may be a very salutary exercise of equitable jurisdiction to order deeds to 

(a) 1 Story, Eq. Jur. §64t; Varet v. Aew ^York ln». Co. 7 Paige, 560; ante 
Toulmin v. Price, 5 V. 238, 239, and notes. 

(1) The propriety of this decision, as to the costs, is questioned by Mr. Beames, 
(Costs, 167,) referring to Dehenham v. Ox, 1 Ves. 276 ; and Bowes v. Heaps, 3 Ves. 
& Bea. 117. 
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he delivered up, which, though void at law, may throw a cloud over a party's 
rights, or involve him in litigation ; and the interference of equity will be more 
especially proper, when the legal invalidity of such instruments is not apparent on 
the face thereof: see note 1 to Colman v. Sarrell, 1 V. 50 ; the note to J^ewman 
V. mi8tkr, 4 V. 129 ; and note 2 to Ttndmin v. Priee, 5 V. 285, 

3. Where a transaction has taken place, which is inconsistent with public pol- 
icy, relief may be given, even at the suit of a mxrticeps ariminis: see note 2 to 
Ai'ndit V. MtdlycoUy 9 V. 13; and note 4 to HatA v. Haich, 9 V. 292. 
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[1807, Mai 8.] 

Transfer of a share in a ship to another part-owner void, by not procuring the 

indorsement upon the certincate within the time prescribed by the Registry 

Acts afler the arrival of the ship. 
Transfer of a ship void to all intents and purposes, if the Registry Acts are not 

complied with ; and no relief in equity, as upon a defective conveyance (a), 

[p. 589.] 
As to the case of fraud, QiMere, [p. 589.] 

This Bill was filed by the assignees under a Commission of Bank* 
ruptcy ; claiming an account, in right of the bankrupt, as part owner 
of a ship with the Defendant. The defence was a sale by the bank- 
rupt, previous to his failure, of his share in the ship to the Defendant. 
The ship at the time of that transaction was at sea ; and the direc- 
tions of the Acts of Parliament (1) were not complied with upon the 
arrival of the ship. 

Sir Samiul RomiUy, for the Plaintiffs, relied upon the express and 
positive terms of the Acts of Parliament. 

Mr. Hart, Mr. Thomson^ and Mr. Treslove, for the Defendants. — 
The question is, whether these Acts apply to such a case : a sale by 
one partner to another. The Act directing (2), that the name of the 
purchaser shall be inserted in the new bill of sale, cannot contem- 
plate a case, where the name stands upon the old bill of sale. There 
is no change of persons ; but a mere transfer of interest. If however 
these Acts apply to the ship,* the distinction between the assignment 
of a share of a ship, and of the profits, was acknowledged in Mestaer 
T. Gillespie (3). In such a case a Court of Equity will not give any 
assistance against a bona fide purchaser. 

* The Lord Chancellor [Elpon].— The Bill is filed [* 589] 

(a) The laws of the United States do not go to this rigorous extent The only 
consequence of a transfer, without a writing containing a recital at leno^th of the 
certificate of registry, is, that the vessel cannot be registered Imew, and she loses 
her privilege as an American vessel. See 3 Kent, Com. (5th ed.) 146 ; Tlte 
United SUOes v. fViUings, 4 Cranch, 4a 

A transfer of a ship at sea is effectual by delivery of a bill of sale, subject to bo 
set aside by creditors on the ground of fraud in case the vendee neglects to take 
possession upon her return, in reasonable time. Hilliard, Sales, 127 ; Badlam 
Tudeer, 1 Pick. 39& 

(1) Statute 26 Geo. IIL c. 60 ; statute 34 Geo. III. c. 68. 

^ Statute 34 Geo. III. c. 68, s. 15. 
Anitf voL zi. 621. 
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by persons, who are in Law and Equity part-owners of this 
ship. It is now settled, that if the bill of sale is not according to 
the terms, prescribed by the Act, or if the indorsement upon the cer- 
tificate was not made out within the time prescribed, after the arrival 
of the ship, the transaction is void at Law ; and void to all intents 
and purposes ; and, independent of the case of fraud, which was 
not determined in Mestaer v. GiUespie^ you cannot come to this 
Court, as in the case of a defective conveyance ; but the construc- 
tion of these Acts of Parliament, as upon the Annuity Act (1), is, 
that, if the transfer is not in the mode, prescribed by the Act, the 
whole is void ; and the property remains, where it was (2). The 
consequence, as fraud is not imputed in this case, is, that the prop- 
erty is in the assignees of the bankrupt ; who are part-owners with the 
other person ; and therefore have a clear right to an account. The 
policy of the Act is evident ; and the means, by which this policy is 
enforced ; one of which is, that, whenever a transfer takes place, 
whether to a part-owner, or not, it shall be made in the form pre- 
scribed ; as to which the Act is positive. As to the earnings of the 
ship, this is not like the case of Mestaer v. Gillespie^ upon the bene- 
fit of a certain charter-party ; but, if the Defendants are to take the 
earnings of this ship, and not the ship itself, they would be separated 
for ever (3). 

The Decree was made according to the prayer of the Bill. 

See, amUy the notes to MuHaer v. GiUespUy 11 V. 261. 
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[1807, Mat 11.] 

Lunacy is no defence against a Commission of Bankruptcy ; as it would not be 

against an Action. 
Commissioners of Bankruptcy ou^ht not to decline to act, and have a Petition 

presented, merely to get the opmion of the Lord Chancellor. 

Mr. Wingfield mentioned a Petition in bankruptcy, presented 
in consequence of a doubt of the Commissioners, how they ought to 
proceed : the bankrupt having become a lunatic ; observing that he 
was not yet provided with an affidavit in support of the Petition. 

The Lord Chancellor [Eldon] said, this practice of Commis- 
sioners, declining to act, and having a Petition presented, merely to 
get the opinion of the Lord Chancellor, is not to be encouraged. 

ri) Stat 17 Geo. IIL c. 26, repealed by Stat 53 Geo. IIL c. 141. 

(2) See the note, anU^ vol. vi. 745, Curtis v. Perry ; and, as to the case of fraud, 
Thompson v. Leake, 1 Madd. 99. 

(3) 8 Pri. 273, n. 
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His Lordship however added, that he could not make any Qrder 
upon such a Petition : a Commission of Lunacy will not protect 
the lunatic against an action ; and a Commission of Bankruptcy is a 
species of action, against which the lunacy cannot be a defence. 

In Ex parte Layton^ 6 Ves. 440, Lord Eldon intimated, what may at firat sight 
appear contrary to his decision in the principal case, that a lunatic could not be 
liaole to a commission of bankruptcy : perhaps the distinction may be, Uiat a luna- 
tic, whilst he is laboring under that visitation, cannot commit an act of bankrupt- 
cy: (Ex parte Pridd^, stated in Cooke's B. L. 43:) but, if an hct of bankruptcy 
has been committed by a party who was sane at the time, his subsequent lunacy 
will be no defence a|^8t a commission of bankruptcy. A similar distinction 
may reconcile the d%dum in the principal case, with that pronounced by Lord 
Hardwicke in BameaUy v. PoweUy Ambl. 102, as to maintaining an action against* 
a lunatic. 



RAPHAEL V. BOEHM. 
[1807, May 14.— Awte, 407; Vol. XI. 92.] 

Executor charged with compound interest, at 5 per cent under a direction for 
, half-yearly rests, as not having attempted to execute a trust to accumulate ; 
though no loss happened, and a due execution of the trust could not have pro- 
duced so much (a). 

AUowed subsequent Costs of Proceedings, consequential upon those, of which the 
Ckwts were allowed him by the original Decree : not as to the inquiries and 
accounts, relating to the breach of trust: nor charged with those Costs ; aris- 
ing principally from a necessary investigation as to the rule, by which he 
ought to be charged. 

This cause (1) conning on for farther directions, and upon a Pe- 
tition, the only question was as to the subsequent Costs. 

* The Lord Chancellor [Eldon]. — I think the opinion [* 591 ] 
I formerly expressed upon this case, is right ; and I feel 
great satisfaction in finding, that Lord Erskine did not upon the re- 
hearing differ from that opinion. The ground, upon which my judg- 
ment rests, is, that this Will imposed upon the executor the duty of 
accumulating the property. That observation applies universally 
through this Will. That duty being imposed upon the executor, he 
must execute the Will according to its exigencies. I was informed, 
and truly informed, that, if the executor had laid out the money from 
time to time, as it was received, in the 3 per cents, the legatees 
would not have received more than he was willing to pay. But that 
according to my opinion made no difference. Though the property 
was in this instance safe, the Court must go upon a general rule, ap- 
plicable to all cases. It would be too dangerous to hold, that exec- 
utors shall be excused, not doing what they undertake to do ; and 
the legatees are to incur the hazard of the insolvency of the execu- 

(a) See, ante, note (a) S. C. 13 V. 407. 

(1) See the Reports, anU^ 407, vol. zi. 92, and the rpferences. 
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tors ; when the question is agitated as to their conduct between them 
and the Cestuis que trust. 

It was also truly stated, that it was impossible to make interest in 
the way, in which interest was charged upon this Defendant ; and, 
speaking of interest, properly so called, as distinguished from profit 
of another description, that was alluded to by Sir Samuel Romilly, 
it certainly is so. But I was struck with this ; that, though the Court 
ought not, and for the sake of those, for whom executors act, to 
hold too rigid a rule upon executors, where a fair, anxious, and dili- 
gent, endeavor to do their duty appears, if executors never do 

any act, which by the Will they are required to do, never 
[* 592] inquire, whether there jare competent sums to be laid ♦ out, 

never lay out competent sums, if there are any, they can- 
not complain, if upon general principles they are charged with the 
most rigid rules ; for there is no other rule ; and the impossibility of 
applying any other rule arises, not from the inclination of the Court, 
but iiorH the nature of the acts of the party ; imposing upon the 
Court the duty of taking some broad line. Therefore my opinion 
was, that in the instance of an express trust to accumulate, the Court 
was required to see, that the Cestuis que trust were placed, as near 
as possible, in the situation, in which they would have been, if the 
trust had been executed. The principle, upon which the Court went, 
was, that this was not a due execution of the trust by the Defendant. 
Subsequent Costs are reserved by the Decree as to those parts of the 
proceedings, which merely follow up the accounts, directed by the 
former Decree. The circumstance, that Costs are given as to such 
parts of the Decree, requires me also to give Costs as to those parts ; 
but, as to so much of the Decree as requires the Master to state, at 
what times the several sums came to the hands of the Defendant, and 
directs him to compute interest, to make half-yearly rests, and the 
Order of the Court to make good the effect of the inquiries to the 
legatees, it is impossible to give the Defendant his Costs. Upon the 
whole, considering, that the Court was called upon to consider, what 
rule was to be applied, and that a great proportion of the Costs was 
occasioned by the necessary investigation of that subject, it would be 
too hard to give the Costs against the Defendant. He shall have his 
Costs therefore, except as to those parts, which I have noticed ; as to 
which I give no Costs. Those parts, as to which he is to have Costs, 
are all consequential upon those, upon which he had Costs by the 
former Decree (1). 

See, ante, the notes to 5. C, 1 1 V. 92. 

(1) See, ante, Caffirey v. Darby, vol. vi. 488, and the note, 497. 
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FRENCH V. ROE. 

[1807, Mat 2.] 

It IB not neceftwy, that the Affidavit for an Order, that Service of the Subpana 
upon an Injunction Bill, on the Attorney at Law shall be good Service, anonld 
state a previous application to the Attorney, and refusal, to accept Service. 

An action having been brought by the Defendants Roe and Com- 
pany against the Plaintiflfs French and Company, an arbitration took 
place ; under which the award directed payment by instalments ; to 
be secured by process under the action. All the instalments having 
been paid except the last, to the amount of 26,000Z. ; the Bill prayed 
an Injunction ; and cross motions were made ; by the Defendants, to 
discharge an Order, that service upon their Attorney at Law should 
be good service ; as being irregular ; and by the Plaintiffs, for an In- 
junction upon that Order. 

Mr. Richards and Mr. Cooke, in support of the Motion by the De- 
fendants, insisted upon the practice of the Court of Exchequer, as 
stated by Fowler (1) ; obs'erved, that in Burke v. Vickars (2) an ap- 
plication to the attorney to accept service was made, and refused. 

Mr. Samuel RonuUy and Mr. Trower, for the Plaintiffs, contended 
against that practice, as unreasonable. 

The Lord Chancellor [Eldon]. — The question upon this prac- 
tice is, whether the affidavit, upon which the Order, that service up- 
on the Attorney in the action shall be good service, is obtained, ought 
for that purpose to state a previous application to the At- 
torney to accept a Subpcena, and refusal by * him. No in- [* 594] 
stance has been produced ; and, if the practice is now to 
be settled, I cannot conceive, that the Court ought to lay down, that 
the affidavit must state such application and refusal. Put the case of 
a Plaintiff abroad ; having got the power of relieving himself by ex- 
ecution : is it likely, that he should have intimated to his Attorney to 
accept the service; and, if he accepted it without authority, he 
would be guilty of a breach of duty to his client ; and we cannot 
establish a rule of practice upon that supposition. Theiefore as the 
allegation, that the Defendant's Solicitor was asked to accept service 
of the SubpcRna, has never been considered a necessary part of the 
liffidavit for this purpose, I have no inclination to lay that down. 

The consequence is, that upon the Plaintiff's motion the Injunc- 
tion must stand until Answer. 



9 to the affidavit required in support of a motion, that service of a svhpana 
i the defendant's attorney, may oe good service, see Stephen v. Ctnt, 4 Ves. 



As 1 

upon! 

359 ; Ktnworthf v. .Oceunor, 3 Mad'. 551 ; ^^tnderson v. Darcey^l8 Ves. 448. 

(1) Fowl. Exch. Pr. 225. 

(2) 3 Bro. C. C. 24. The authority of that case upon the point decided has 
been since denied. See Stei^itn v. Ciniy ante, vol. iv. 359; PuUarian v. Lady 
WaUaet^ 960, n. 
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HUSSEY V. CHRISTIE. 
[1807, Mat 21, 30.] 

Lien of the Master of a ship by bills drawn, and payments made, for necessaiy 
repairs, abroad, in the prosecution of the voyage ; though no instrument of 
hypothecation (a). 

For repairs of a ship in this country the owners are personally liable ; and the 
ship cannot be pledged without a special contract, [p. 598.] 

By the Civil Law Uiere is also a lien upon the ship ; following her into the hands • 
of purchasers, in diflferent countries, for different periods (6), [p. 599.] 

Power of the master to hypothecate the cargo, as well as the ship, for a reasona- 
ble purpose, only for the benefit of the ship and cargo (c), [p. 599.] 

Distinction of the law of England, requiring an express hypothecation for repairs 
of a ship in England, does not take place as to repairs abroad ; and Ireland, 
Jersey, and tjuernsey, are foreign countries for this purpose (d), [p. 599.] 

The Master may have a lien (for repairs, &c. abroad) without an instnimeDt of 
hypothecation, against a third person, [p. 600.] 

A MOTION was made for an Injunction against the Defendants, as- 
signees under a Commission of Bankruptcy against the owners of the 

(a) The master is personally bound by his contracts with regard to the vessel. 
3 Kent, Com. 161. 

Notwithstanding the present case, it appears to be definitively settled in Eng- 
land, that the master contracts upon the credit of the owners, and not of the ship, 
freight or cargo, for any debt of his own, as for wages, or stores furnished, or re- 
pairs done at his expense, either at home or on the voyage. WiUdns v. Car- 
michael, Doug. 101; Huasey v. Christie, 9 East, 426; Smith v. Plumer, 1 B. & 
Aid. 575; Amnson v. Coksworth, 5 D. & R. 552. , 

In the United States, there are cases which recognize the lien of the master on 
the freight and cargo for his advances made, and necessary responsibilities incur- 
red, for the ship in a foreign port IngersoU v. Van Bokkdtn, 7 Cowen, 670 ; 
S. C. 5 Wendell, 314; Mittoood v. Hcdlet,2 Caines, 77; Lane v. Pennimanyi 
Mass. 92 ; Lewis v. Hancock, 11 Mass. 72; Cowing v. SnotOf 11 Mass. 415 ; SAot^ 
v. Gookin, 7 N. H. 19; Hodgson v. Butts, 3 Cranch, 140; Drinkwater v. Brig 
SpaHan, Ware, 149 ; Ship Packet, 3 Mason, 255. 

Other cases recognize the master's lien on the ship. Gardner v. Skip ^ew 
Jersey, 1 Peters, Adm. 227 ; Ship Packet, 3 Mason, 255. In 'the last case tite 
whole subject is examined by Mr. Justice Story, with his accustomed learning and 
acuteness. 

There are other cases which recognize the English rule. Grand 7\trk, 1 
Paine, 72; Fisher v. JVUling, 8 S. & R. 118. 

Tiie question, therefore, though considered to be settled in England, is still a 
vexed and floating one in our own maritime law. 3 Kent, Com. 167; 2 Stoiy, 
Eq. Jur. § 1241. 

(6) The Roman law gave a privilege or lien upon the thing in favor of all arti- 
ficers and other persons who had laid out their money upon it 2 Story, Eq. Jur. 
§ 1240 : Story, Agency, § 355 to 357. 

(c) 3 Kent, Com. 171 ; WiUdns v. Carmichad, Doug. 101 ; The Graiitudine, 
3 Robinson, 240 ; Waikinson v. Bamardiston, ^ ?. Wms. 367; Skip Fortiiude, 
3 Sumner, 228. 

(d) Material men and mechanics, furnishing repairs to a domestic ship, have no 
lien on the ship, except the shipwright who has possession of the ship. 3 Kent, 
Com. 169; The General Smith, 4 Wheat 438; St. Jago de Cuba, 9 Wheat 409; 
Peyroux v. Howard, 7 Peters, 324. 

But repairs on a foreign ship, or a ship in the port of a State to which she does 
not belong, are a lien on the ship. The Ship Fortitude, 3 Sumner, 228 ; Tine 
BrUc Mstor, 1 Sumner, 74. 79; The Schooner Marion, 1 Story, 68; Read v. The 
Hvdl of a Mw Brig, 1 Story, 246. 
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ship Britannia, and against parchasere of the ship and caigo from 
them ; and for a Receiver : the Plaintiff being entitled under the en- 
gagement, entered into with him, as captain of the ship, to one third 
of the net proceeds of the cargo, in lieu of wages ; and claiming al- 
so a lien in respect of bills drawn, and payments made by him, as 
captain, for repairs done to the ship, while abroad, at New South 
Wales, in the course of the voyage, upon the Southern Whale Fish- 
ery. Upon' the arrival of the ship, the assignees took possession ; 
and brought her into the London Docks. 

*Sir Samuel RomiUy and Mr. Cidkny in support of the [*595] 
Motion. — ^For repairs done to a ship in this country a lien 
exists, as long as the ship continues in the possession of the person, 
who has done the repairs. If the repairs are done in the course of 
a voyage, those, who have done the repairs, or the master, making 
himself liable for them, have a lien. By the Law of Merchants the 
master may hypothecate the ship for the repairs ; and consequently, 
as he cannot hypothecate to himself, making himself liable by bills, 
he may keep possession of the ship. There are many authorities, 
collected by Mr. Abbott (1), as to the general right to hypothecate 
the ship ; and the distinction as to the lien, where the repairs are 
made in this country, and abroad, is acknowledged by Lord Hard- 
wicke in the case of Buxton v. Snee (2) and by Sir Joseph Jekyll 
in Watlcinson v. Bemadiston (3). Also upon a petition, Ex parte 
Shank (4), a lien for repairing in a foreign port was admitted. 

Mr. Fonblanque and Mr. Cooke, for the Defendants, Assignees 
under the Commission of Bankruptcy against the Owners : Mr. Mar- 
tin and Mr. Benyon, for Purchasers of Shares of the Ship : Mr. 
Richards and Mr. Roupeli, for Purchasers of the Cargo. — ^This claim 
of lien cannot be admitted. The question is of considerable import- 
ance, and in some degree new ; as it is an attempt to make this 
Court the Forum for a question, which is properly a subject of juris- 
diction in the Admiralty CourU It is settled, that, where 
♦materials are found, or repairs done, whether in this [*596] 
country or abroad, the owners are personally liable. In 
the former instance there can be no doubt : it is a mere personal 
credit to the employer : in the latter, the master has authority to bind 
the owners personally : he has the power of hypothecation ; but 
nothing more ; and, he must show, that he has done so ; for the 
purpose of charging the ship in any way, with the exception of the 
lien, which the person, who has done the repairs, has ; who has been 
in the Case of Rich v. Coe (5) determined to have a threefold secu- 
rity : the person of the master : the specific ship ; and the personal 
security of the owners ; whether they know of the supply, or not. 

(1) Abbott on Shipping, 103, &c. 

(2) 1 Ves. 154 ; Samsun v. Bragington, 1 Yes. 44a 

(3) 2 P. Will. 367. 

(4) 1 Atk. 234. 

(5) Cowp. 63a 

VOL. xin. 3G 
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Lord Kenyon's opinion however was (1), that with regard to the 
lien Lord Mansfield laid down the doctrine too generally. The 
master, who makes this application, has no lien. If he has properly 
taken up goods on account of the ship, or procured necessary repairs 
to be done, those persons, who furnished the goods, or executed the 
repairs, have a personal demand against the owners : the subject of 
an action. The proper mode, therefore, under the circumstances of 
this case, would be to prove, as a deft, under the Commission, the 
amount of the goods or repairs. Having taken no security, they 
must rest upon the mere personal security. If they mean to have a 
security upon the ship, they must take an assignment from the mas- 
ter : the mere fact, that they furnished the goods, or executed the 
repairs, not creating a lien : Evans v. Williams (2). This subject 
must have been in the view of the Court of King's Bench in Wi&ins 
V. Carmichael (3) ; which was much considered ; and it 
[* 597] * was held, that a lien could not arise by paying the per- 
son, who had done the repairs ; and, beyond that, the mere 
contingent liability of this PlaintiflT upon the bills, drawn by him, 
cannot give them a lien. There is but one line for the master to 
pursue : that is, to exert his power of hypothecation. 

Mr. Abbott (4) states correctly the rule of the Civil Law: that the 
persons, furnishing the materials, or executing the repairs, have a 
lien without hypothecation ; but also states the maritime law of this 
country to be perfectly different ; and that some instrument must be 
executed by the master : what that instrument is to be, and in what 
form, is not precisely ascertained (5). Various forms are used: 
sometimes a botton^ry-bond ; sometimes an absolute security upon 
the ship ; not depending upon her safe arrival : sometimes a bond by 
the master himself. 

Another consideration is, whether the Plaintiff, having paid some 
of the persons, who were entitled, is to stand in their place. The ef- 
fect would be very inconvenient. Suppose, the bills, drawn by the 
master upon the owners, had sonie time to run after the arrival of 
the ship, could the master, merely that he might eventually be respon- 
sible upon the bills, restrain the owners, being then solvent, from get- 
ting possession of the ship, and using her, as they think proper ? 

Next, the proper jurisdiction upon this subject is the Court of Ad- 
miralty : not this Court. A prohibition would have been refused ; 
and a consultation awarded : the Courts of Law and Equity not as- 
suming jurisdiction upon subjects of maritime jurisdiction : Mene- 
tone V. Gibbons (6). At least this Court will not decide, 
[* 598] as *the Admiralty Court would ; that without hypotheca- 
tion there can be no lien ; and, supposing a lien, the Plain- 

(1)7 Term Rep. 306, WesUrdtU v. Dale. 
(2) 7 Term Rep. 481, n. : Abb. 97, n. 
(.3) Doug. 97; 2d ed. 101. 

(4) Abbott on Shipping, 119. 

(5) Ibid, 103, 104. 

(6) 3 Term Rep. 267. 



1807.J HUSSCT V. CUBI8T1K. 598 ^ 

UfT, not having himself a right against the ship, has not a right to 
stand in the place of those, whom he has paid. These repairs, 
though executed abroad, were done at the place where the law of 
this country prevails. As to the application for a receiver, the con- 
tract is, that the captain shall be entitled to one third of the net pro- 
ceeds, deducting the charges, commission, &c. The owners there- 
fore have the right of disposition ; and the bankruptcy makes no dif- 
ference ; the right of the bankrupt vesting in the assignees. The 
appointment of a receiver between tenants in common would be too 
strong a measure. The Court will only require security. But tlie. 
PlaintiiTs right is only to an account ; not to any specific part of the 
cargo. 

S'lrSamtiel Romilly, in reply to the observation, that these repairs 
were executed, where the law of this country prevails, said, Ireland 
had been held for this purpose to be a foreign country. 

The Lord Chancellor [Elbon]. — I am not at all affected by the 
proposition, that I should refer this Plaintiff to the Court of Admi- 
ralty for a decision upon this question of lien. It is not only not ne- 
cessary, that he should resort to that Court; but, as this is a pure, 
legal, question, it may be just as well tried in a case, directed to a 
Court of Law, as if the course had been an action of trover. With 
respect to the points, that have been made, it is perfectly well set- 
tled, that according to the Maritime Law of this country for 
* repairs done here, the owners are personally liable (1) ; [* 599] 
and the ship cannot be pledged without a special contract. 
By the Civil Law, as is observed in Mr. Abbott's excellent work, there 
is, not only that personal contract, but there is a lien upon the ship 
itself for the repairs ; which lien follows the ship into the hands of 
the purchasers, in difi'erent countries for different periods. A great 
question has been made in the Court of Admiralty, as I collect 
from Robinson's Reports (2), whether the master, who can hypoth- 
ecate the ship in a foreign country, can also hypothecate the cargo. 
The principle, upon which he can hypothecate the ship, is, that the 
necessity of acting by an agent justifies the captain, acting as an agent. 
But the necessity, that creates the power to hypothecate, limits that 
power. The master must do it for a reasonable purpose : only for the 
benefit of the ship and cargo. 

The only question then is, whether an instrument is necessary ; 
and whether that instrument must be in a particular form. The 
right arising out of the right to pledge, it is not necessary, even by 
' the law of England, that the distinction, with reference to repairs 
done in England, should take place, where the repairs are done out 
of England ; and it has been determined by the cases, alluded to by 
Sir SamueV Romilly^ that Ireland, Jersey, and Guernsey, are for this 
purpose foreign countries. The doctrine laid down, is, that the 

(1) RoUnsm v. LytM, 7 Pri. 592. 

(2) Case of the GratUudi'M, 3 Rob. 240. The judgment of Sir William Scott 
is in favor of the power to hypothecate the cargo for ^the repaira of the ship; in 
order to effect the prosecution of the voyage. 
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master has a right to pledge ; and may hypothecate. According to 
the Case of WatJcinson v. Bemadiston (1) the debt was 
[* 600] * actually considered due to the Master by the lien ; 
though there was no instrument of hypothecation. The 
Master may have a lien without an instrument of hypothecation ; 
though the money may be the property of a third person ; and it 
may be very beneficial to the owners, that the Master should be able 
to contract by his own act for a lien upon the ship. In many for- 
eign parts he may be able by bis own means to do the repairs : but 
be may be without the means of finding any one in another country, 
who will take the credit of the ship or the owners. It would be di- 
rectly against the authority of the case in Peere Williams to hold, 
that the Captain, under these circumstances, can have no lien (2). 

The case therefore may be well disposed of by refusing the In- 
junction ; security being given to the Captain to answer any lien, or 
demand upon the ship in nature of a lien, that he may establish ; 
and to direct a case for the opinion of the Court of King's Bench ; 
stating all the facts and^circumstances. As to the cargo, the Plain- 
tiff has, though not a direct interest in the cargo itself, a material in- 
terest in the due disposition of it ; that the full value may be made 
of it. The proper course therefore as to that is to refuse the Motion 
for a Receiver : security being given for due management in the sale 
of the cargo, and for one third of the net proceeds. 

Tbe argixmeot in the Court of King's Bench, upon the case directed to them 
Inspecting the present suit, is reported in 9 East, 426, 434 ; the opinion certified 
by that court was, that tbe plaintiff had not any lien on the ship for the money ex- 
pended, or debts incurred by him for tbe repairs done to the ship on her voyage ; 
and see SndUi v. Plwnmer, ] Bam. &. Aid. 582. Lord Eldon, however, on a sub- 
sequent occasion, observed, that where advances for repairs are made by the mas- 
ter of a ship, and he could get tbe repairs done only by paying for them himself^ 
or pledging his own responsibility, he must have a/t«n without an instrument, us he 
cannot execute an instniment to himself: Ex parte Halkett, 3 Ves. & Beat 136. 
And it is quite clear, that, where repairs are necessary in the course of a voyage, 
and must be done in a fbreira country, the necessity of the cise will justify me 
master in hypothecating both the ship and cargo ; the necessity, however, which 
creates, must also limit that power ; ihe master must only use it for a reasonable 
vurpose, — for the benefit of tbe ship and cargo : H'iOkinaon v. Bemadirion, 2 P. 
Wm8.367; Qtit of the Ship ChralUudine, 3 Rob. Adm. Rep. ii57; Ex imrU Sl^^ 

Atk.234. r /-• -— , 

(1) 2 P. WiU. 367. 

J% See Ex pcaie HalkeU, 3 Ves. & Bea. 135; post, vol. xiz. 474; 2 Rose, 194, 
29 
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SANDERSON v. WALKER. 
CAMPBELL V. WALKER. 

[1807, June 5, 7.] 

Trustees for sale purchased through a trustee, at an under-value ; though with- 
out fraud, and by auction ; and tlie Cestuis que Trust, being infants, incapable 
of discharging the trustees (a). 

The purchase set aside with Cost^ 

These causes^ the circumBtances of which have been stated in the 
former Report of Campbell v. Walker (1), came on upon the Mas- 
ter's Report ; stating the value of the estates : the premises, called 
the Link Farm, producing upon a re-sale near double the sum, given 
by the trustees. 

The- Lord Chancellor [Eldon]. — In this case of Campbell v. 
fValker, I understand, that Lord Alvanley expressed a strong opin- 
ion upon the question of costs ; though he did not decide it ; and 
the Decree, reserving the tosts generally, is perfectly correct. 
Where infants are concerned, 1 must hold, that as to so much of 
the suit as has brought back the estate, and produced a re-sale, for 
their benefit, they must obtain that relief with costs. By this Will 
very particular directions are given as to the manner, in which the 
sale is to take place, and the division of the lots. These persons 
were therefore constituted trustees for sale for the benefit of these 
infants. The principle has often been laid down, that a trustee for 
sale may be the purchaser, in this sense ; that he may contract with 
his Cestui que trusty that with reference to the contract of purchase 
they shall no longer stand in the relative situation of trustee and 
Cestui que trust ; and the trustee, having through the medium of 
that sort of bargain evidently, distinctly, and honestly, proved, that 
he had removed himself from the character of trustee, his 
purchase may be sustained. But * in this case the trustee [* 602] 
could not enter into such a contract ; as the Cestuis que 
trust were infants : and it would be most dangerous to hold, that a 
trustee to sell for the benefit of infants, bound to exert all his skill, 
and apply all his knowledge with strict integrity for their benefit, 
may exert that skill, and use that knowledge, for his own advantage ; 
and the principle, that the trustee shall not buy the trust property 
without the consent of the Cestui que trust, is properly applied, when 
the very purchase made by the trustee is evidence, that he means to 
deal for his own advantage. 

This lot was put up to sale by auction. My opinion, formed 
upon great consideration, is, that the circumstance, that the sale is 
by auction, makes no solid difierence. The auctioneer is nothing 
more than an agent for the vendor. It is impossible to sift the propri- 

(a) As to purchases by trustees, see, anlt, note (c) ffTn'chcoie v. Latcrence, 3 V. 
740; note (a) CampbeU y. Walker, 5 V. 678. 
(1) Ante, vol. v. 676; see the note, iii. 759. 



602 SANDERSON V, WALKEK. [1807. 

ety and juslice of the transaction by an investigation of all the cir- 
cumstances of conduct hy the person, employing the auctioneer, 
when those circumstances can be known only to himself; and, if 
this species of sale, by auction, is to destroy the principle, what hap- 
pened in the case of General Harris (1) proves distinctly, that there 
is no medium of sale, that may be made a wider inlet to fraud, than 
sales by auction. 

These trustees did not go to the auction, avowing, that they went 
there with the purpose to bid ; and thereby giving distinct evidence 
to all persons attending for the same purpose, that the trustees, who 
ought to know the value, and must be supposed not to have brought 
the estate to sale, before they had obtained that information, were 
at least so far convinced of the value, as to be induced to 
[* 603] bid. Instead of that they * employed a person, named 
Clarke, who did not then declare, for whom he bid ; but 
afterwards declared himself a purchaser for another person, who de- 
clared himself a purchaser for one of the trustees. 

The other estate consisted of leasehold premises, upon which a 
certain number of years were to run ; and the actual rent was 700/. 
per annum: the infants to take the capital at the expiration of 21 
years. The sum of 6040?. was bid for that lot. It was put up to 
sale again ; and the same person, Clarke, was the ostensible purchas- 
er at the price of 6310Z. That is pretty decisive evidence of the 
consequences : upon the latter sale the trustees giving evidence upoR 
their own part, that they had not at the former sale bid enough : 
therefore bidding more at the subsequent sale. After the second sale 
the fact, that the trustees were the purchasers, was disclosed. Then 
the Bill in the first of these causes was filed : the trustees by their 
answer stating merely, that some of the estates were sold ; but not 
disclosing, that they were the purchasers. The Will was not proved 
in that cause. In the Interim the Bill was filed in the cause of 
Campbell v. fValker, on behalf of the persons entitled to the resi- 
due ; to have the sales undone ; and praying, that the estates might 
be re-sold. Lord Alvanley^s opinion was, that the Court, acting for 
the benefit of the infants, should direct an inquiry, whether a re-sale 
would be for their benefit. 

That direction is in one sense a confirmation of the principle, 
laid down by me, most frequently in bankruptcy ; that, if it is for 
the benefit of the infants, that the purchase shall not be disturbed, 
the Court will not disturb it, and will disturb it, if that will be for 
their benefit. That principle, open to considerable objection, must 
be admitted ; if a better principle cannot be found. The 
[*604] objection is, *that a great temptation to purchase is af- 
forded to trustees : the question, whether the re-sale would 
be advantageous to the Cestui que trust, being of necessity deter- 
mined at the hazard of a wrong determination. 

The Master's Report stated the value of one of these estates to 

(1) See Ex parte Bennett^ ante, vol. x. 381. 
VOL XIII, 26* 
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be nearly double the price given by the trustee ; and upon the. re- 
sale it actually produced double : the value therefore not resting 
upon a mere speculative opinion ; but established by that fact. The 
other estate did not produce much more or less than the former sale : 
but that estate actually producing a rent of 700/. per annum, the 
profit by the re-sale must be considered with reference to the inter- 
mediate income between the sales, and the value of so much of the 
term as had run out ; and then the benefit to the infants is nearly 
in the same proportion under the second sale. 

Upon the question of costs, I cannot lay down, that infants are to 
seek such relief against their trustees at the hazard of the expense 
attending it. With regard to so much of the suit therefore as re- 
lates to calling upon the trustees to submit to a re-sale, and the con- 
sequential directions, the relief must \)e given with Costs. As to 
the other parts of the case, there is no ground for charging them 
with costs, with regard to those accounts, that must have been taken, 
if the sale had been conducted upon other principles. They must 
therefore have those Costs, to which they would in the ordinary 
case have been entitled (1). 

See, ufife, the notes to S. C, 10 V. 678. 
1) See, anUy Co^lirey v. DaHnf^ voL vi. 488, and the note, 497 ; Beunes on Costs, 
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ANNUITY. 

1. Bill under the Annuity Act to 
set aside an annuity dismissed ; 
the objections not prevailing; 
viz. 1st. That the memorial 
expressed the consideration to 
have been paid at the date and 
execution of the deeds ; one of 
the grantors only having execu- 
ted on the day of the date ; thfe 
other some days afterwards , oc- 
casioned merely by the res- 
idence of the one in Wales, the 
other in London. 

2dly, That dOL was immedi- 
ately after payment of the con- 
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though not stated in the body of 
the deed, appearing by the re- 
ceipt indorsed, and being stated 
in the memorial. Philipps v. 
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Lady Ormond v. Hutchinson, 

47 

2. Where relief is prayed, and the 
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not provided for by the Statute, 
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Lowe. 135 

See Copyhold, 5. 
ASSETS. 
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to be reduced into possession a 
year from the death of the tes- 
tator ; and therefore interest up- 
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less some other is fixed by tlie 
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- 2. Reference by the Will to the 
time, when the personal estate 
shall be got in, does not with- 
out the most plain, distinct, in- 
tention affect the legal presump- 
tion, that it may be got in with- 
in a year. 334 
3. Assets marshalled. Bonner v. 
Bonner. 379 
See Executor, 2, 3. Main- 
tenance, 1. 
ASSIGNEES.— See Bankrupt. 
ASSIGNMENT (Restraint of). 
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ATTORNEY and CLIENT. 

1. Relief against a deed of gifl by 
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2. Solicitor's lien for costs upon a 
fund of assets, appropriated, pre- 
vailed ; though the appropriation 
was subject to a debt ; in respect* 
of which the testator, as surety, 
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greater amount. Tayior v 
Fopham (•). 69 

3. Independent of fraud an attor 
ney shall not take a gifl from 
his client, while the relation 
subsists. 138 

4. At Law lien of an attorney up- 
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action^ subject to the costs in- 
curred: 162 

5. At Law the party cannot change 
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Order. 196 
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See Bankrupt, 3. Fraud, 4. 
Solicitor, 1. 
AUCTION. 
Se0 Agreement, 18, 19. Evidence, 
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BAILMENT. 

Bailee, though without consider- 
ation, accepting the office, 
bound through-out : for in- 
stance, by a direction to insure. 

185 
BANK STOCK. 

Distribution by the Bank of ex- 
traordinary profit, beyond the 
regular dividend, not by way 
of increased dividend, but as a 
bonus, taken as capital; and 
the manner in which it is given, 
makes no difference. Witts v. 
Steere (f ). 363 

BANKRUPT. 

1. Commission of Bankrupt super- 
seded with costs, for fraud and 
misconduct. 

The solicitor charged with 
costs ; not as having taken the 
creditor's account of the amount 
of his debt, without sufficient 
inquiry, being pressed by an 
execution; but as having by a 

* Reversed, post, vol zv. 72. 
t See the note, ante, vol. iv. 803. 
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false description obtained the 
docket contrary to the Gener- 
al Order of Lord Rosslyn, re- 
quiring in a country Commis- 
sion two barristers, &c. ; which 
Order is upon application in a 
proper case dispensed with. Ex 
parte Conway. 62 

2. Acceptance, not due till afier 
the bankruptcy of the drawer, 
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clause of the Act as to mutual 
credit. Ez parte Wagstaf. 65 

3. Commission of bankrupt super* 
seded with costs: the bond to 
be assigned ; and the proceed* 
ings to be impounded. 

The Solicitor not charged 
with the costs ; unless guilty of 
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might even be struck off the 
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a joint Commission of Bank- 
rupt upon a joint and several 
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waive their proof, and to prove 
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disturbiner any dividend already 
made. JEx parte Beilby. 70 
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bankruptcy protected by the 

/ previous equitable title. 122 
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ation of a solicitor's bill for 
business done in bankruptcy, 
and otherwise. Ex parte Ar- 
rawsmith. 124 

7. The discretion of the Commis- 
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tificate not controlled. Ex par- 
te King. 181 

8. Severity of the relation under 
the Bankrupt Law mitigated by 
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9. Assignees in bankruptcy take, 
subject to all equities, under 
which the bankrupt stood. 188 
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21 Jam. I. c. 10. s. 14. Stat. 
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received from the country on 
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before the Bankrupt Office 
opens on the following morn- 
ing, receives similar instruc- 
tions from another client. They 
must draw lots; according to 
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Hayes's Case, 197 

15. Indorsement after bankruptcy 
of a security, delivered to a 
creditor previously, valid. JBx 
parte Greening, 206 

16. General Order in Bankruptcy as 
to striking a docket and -sealing 
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upon part of a petition in bank 
ruptcy, viz. for interest against 
an assignee, who did not pay 
in to the bank, appointed by the 
creditors, under the Act of Par- 
liament, the petition also pray- 
ing his removal, with much 
groundless imputation, the whole 
was dismissed with costs ; with- 
out prejudice to another peti- 
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ject. Ex parte Vernon, 270 



BANKRUPT— «»ff«tt«/. 

18. Assignee in bankruptcy re« 
moved ; and the assignment and 
bargain and sale vacated; ex- 
cept as to purchasers. Ex par^ 
te Leman. 271 

19. Assignee in bankruptcy, perma- 
nently resident in Scotland, re- 
moved. Ex parte Grey. 274 

20* A commission of bankruptcy, 
that has been acted upon, can- 
not be altered. 

Therefore, the Commission 
being opened, and the Commis- 
sioners having qualified, but the 
proof of the act of bankruptcy 
failing, in order to prove an act 
of bankruptcy subsequent to 
the date of the Commission the 
Commission was supers^ed ; 
and a new Commission issued. 
Ex parte Thwaites. 325 

21. No objection to a commitment 
of a bankrupt by the Commis- 
sioners, that the order of com- 
mitment was made in the ab- 
sence of the bankrupt; and 
that it bore date the day the 
examination took place, though 
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SaWs Case. 361 

22. Joint creditors cannot vote in 
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Hubbard. 424 
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BARON AND FEME. 

1. Right of children to a provision 
out of the property of their 
mother under a Decree,' direct- 
ing a settlement on her and 
her children; notwithstanding 
her death before the Report: 
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no act being done by her to 
waive the equity. Murray v. 
Lord Elibank, 1 

2. As to the right of a married 
woman, after a proposal by her 
husband for a settlement of her 
property, to waive it, so as to 
bind the interest of the chil 
dren, Qucere, 5 

3. The equitable right of a mar- 
ried woman stands upon the pe- 
culiar doctrine of the Court 

When money is carried over 
to her account, the habit of the 
Court is without any previous 
application by her to direct an 
inquiry, whether any settlement 
has been made; and the con- 
stint habit has been to direct a 
settlement, not* upon her only, 
but upon the children also : her 
option to waive a settlement not 
enabling her to have it confined 
to herself, excluding her chil- 
dren. 6 

4. Whether children have a sub- 
stantive independent right to 
claim a settlement out of the 
property of their mother, after 
her death, if not directed during 
her life, Quare. 7 

5. A married woman considered 
as a feme *sole as to property, 
settled to her separate use, 
whether in possession oc rever- 
sion ; and as such therefore 
may sell ; if not particularly re- 
strained by the instrument. 

Her consent on examination 
required only to waive her 
equity to have a settlement out 
of her equitable interest; not 
to pass her separate property. 
f^turgis V. Corp, 190 

6. Order upon a married woman to 
put in an answer to a bill by 
her husband. 266 

7. Bill by a married woman, claim- 
ing under a bond by her hus- 
band to a trustee for a separate 
maintenance, admitted to have 
been destroyed by them, on the 
ground of subsequent inconti- 
nence. ' 
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The bill retained, with liberty 
to bring an action. Seagrace 
V. Seagrave. 439 

8. Adultery a forfeiture of dower 
by Stat. Westminster 2, not of 
a jointure; and does not pre- 
vent a performance of marriage 
articles. 443 

9. A married woman appointed 
guardian of an illegitimate 
child ; and payment ordered to 
her upon her separate receipt. 
Wallis V. Campbell. 517 

See Evidence, 4, 6. Revivor, ]• 
BASTARD.— See Legitimacy. 
BEaUEST.— See Will. 
BIBLE.— See Evidence, 16. 
BILL.— See Revivor, 1. 
BILL (amended). 
See Injunction, 3. 
BILL OF EXCHANGE. 

A person, taking up a bill for the 
honor of the drawer, has no 
right against the acceptor with- 
out effects. Ex parte Lambert. 

179 
BILL PRO CONFESSO. 

See Practice, 12. 
BOND. — See Apportionment. 
BONUS.— See Bank Stock. 
BROKER. 

See Principal and Agent, 4. 
BUILDING. 
See Lessor and Lessee, 1. 



CANCELLATION. 

See Will, 7, 10. 
CAPTAIN OF SHIP.— See Ship. 
CARGO.— See Ship, 4. 
CERTIFICATE. 

See Bankrupt, 7. 
CHANCELLOR. 

See Bankrupt, 11. 
CHARGE. 

Trust of a term by Will to pay 
the several legacies ** hereby 
given, •* and also " the several 
other legacies hereinafter be- 
queathed." 

The subsequent part of the 
Will, contained a few small le- 
gacies; and a codicil, unattest- 
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ed, directed to be taken as part 
of the Will, reciting, that the 
legacies, given by the Will to 
the testator's daughters, were 
not an adequate provision, gave 
each of them a farther legacy, 
'Sn addition to the said lega- 
cies " given them respectively bv 
the Will. 

. The legacies by the codicil 
are not charged upon the real 
estate. Banner v. Banner, 379 

CHARITY. 

1. Ante, Vol. VH. 36. 

The Decree affirmed. Mog- 
gridge v. Thackwell 416 

2. Jurisdiction of the Court of 
Chancery in the cause of abuse 
of a charity upon the receipt 
and management of the rev- 
enue by the governors, the vis- 
itor, as heir of the founder, be- 
ing generally one, and for a 
considerable time, while there 
were no governors, without au- 
thority. 

The heir being a lunatic, the 
order vacating irregular appoint- 
ments of governors and a school- 
master, and for filling up those 
offices, was made upon petition 
to the Lord Chancellor, as vis- 
itor. 

Under the information an in- 
quiry and account were direct- 
ed as to leases of the Charity 
Estate, without involving the 
Charity in a general account to 
a remote period ; and a general 
account of the more recent pe- 
riod, limited to the time, when 
the information was filed ; with 
costs. Attorney General v, 
Dixie. . 519 

3. A long lease of a Charity Es- 
tate, in 1760, set aside, the trus- 
tees joining in the application, 
as a breach of trust ; -not only 
as against the express directions 
of the founder, but also, gener- 
ally, as an improper adminis- 
tration of a Charity Estate ; the 
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relators not desiring to disturb 

under-leases. 

The account was confined to 

the filing of the information, or 

previous demand. 

Such cases to be marked with 

costs. Attorney General v. 

Griffith. &65 

CHATTEL. 

1. Jurisdiction by Bill in Equity 
for the delivery of a specific 

- chattel. Lowther v. Lard Low- 
ther. 95 

2. Possession the criterion of title 
to a personal chattel. The prop- 
erty therefore changed by sale 
in market overt. 

That rule adopted by the 

bankrupt law. Distinction as 

to land ; possession not even 

prima facie evidence. 122 

See Estate, Real. 

CHILD. 

See Baron and Feme, 1, 2, 3, 4. 
Creditor, 1. 
CLIENT.— See Attorney. 
COMPENSATION. 

See Agreement, 3, 5, 9. 
COMPOSITION.— See Fraud, 5, 6. 
COMPOUND INTi REST. 

See Practice, 8. 
CONDITION. 

Bequest of an annuity with con- 
dition to fall into the residue 
upon signing an instrument, 
agreeing to sell, assign, charge, 
or dispose of, or empower any 
person to receive, &c. in the 
most comprehensive terms. The 
condition broken by taking the 
benefit of an Insolvent Act. 
Shec V. Hale. 404 

CONSANGUINITY. 

See Evidence, 8. 
CONSENT. 

See Baron and Feme. 5. 
CONSIDERATION. 

1. Inadequacy of consideration, 
though not of itself a sufficient 
ground for setting aside a con- 

• tract, is, when gross, strong ev- 
idence of Fraud. 103 

2. Distinction between a mere vol- 
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untary promise, nudum pactum, 
that will not maintain an action, 
and a promise, upon the faith of 
which another does some act; 
as entering into engagements, 
or paying money; forming a 
consideration, that will support 
an action : and therefore estab- 
lish a debt against assets. Cros- 
hie T. APDoual, 148 

3. Promisory notes given by a 
stock-broker for the balance of 
an account of money advanced 
to him to be employed in stock 
jobbing transactions, contrary 
to the Statute 7 Geo. II. c. 8. 
Part of the consideration con- 
sisting of the profits upon those 
transactions, proof under his 
bankruptcy was restrained to 
the residue ; viz. the money re- 
ceived, which he had applied to 
his own use. Ex parte Bui- 
mer. 313 

4. Principle upon actions, arising 
out of illegal transactions; if 
malum prohibitum only, the 
Plaintiff may recover; unless 
it be directly upon the contract 
precluded. 315 

See Bailment. Bankrupt, 11 
Deed, I. Pleading, 2. 
CONSTRUCTION. 

See Statute, 1. Will. 
CONSTRUCTIVE NOTICE. 

See Notice. 
CONTEMPT. 

See Lunacv, 2. Mortgage, 6. 
CONTINGENT REMAINDER. 

See Remainder. 
CONTRACT. 

See Agreement. Illegal Contract. 
CONVERSION OP ESTATE. 
1. Land, under a devise in trust 
to be sold, not considered as 
real estate : the trust not being 
executed ; but no act done, 
showing an intention to alter 
the character, impressed by the 
uses of the Will. 

An objection to the title of 
the heir upon that point pre- 
vailed. Kirkmm v. MiUs. 338 



CONVERSION OP ESTATE.— 
continued, 

2. Stock, taken by the heir as real 
estate under a trust, to lay it 
out in land, not executed, con- 
sidered as persona] ecttate in him, 

. under circumstances, showing 
his conception and intention to 
treat and dispose of it as per- 
sonal property. Triqutt v. 
Thornton. 345 

3. What is agreed to be done c<mi- 
sidered as done; as money un- 
der contract to be laid out in 
land, d&c. 472 

COPYHOLD. 

1. Devise by the general terms, 
*' all the rest, residue and re- 
mainder of my real and person- 

• al estate of what nature," &c 
soever, to nephews and nieces, 
not being for creditors, wife, or 
children, is not sufficient to 
raise a case of election, or for 
supplying the want of surren- 
der of copyhold land, contig- 
uous and intermixed with the 
freehold, against the heir. Judd 
V. Pratt, 168 

2. Devise of the trust of copyhold 
by general words. 174 

3. Injunction by a copyholder : re- 
straining the lord, preparing to 
open a mine. 

Distinction, as to a mine 
opened, and working. Grey v. 
The Duke of Northumberland. 

236 

4. The Statute 9 Geo. I. c. 29, 
providing for the admission of 
copyholders, infants, or femes 
covert, is confined to the cases 
expressed ; viz. title by descent 
or surrender to the use of a 
Will; and V does not apply to a 
title under a deed. 

Therefore, to a Bill by the 
Lord, stating a title in remain- 
der by deed of appointment un- 
der a settlement, and in admis- 
sion by the tenant for life, with- 
out fine, having paid a fine up- 
on a former admission under his 
original title, and upon his death 



TABLB OF CONTENTS. 



a / 



COTYHOlD—caniinued. 

praying a discovery and produc- 
tion of the deed, in aid of an 
action under the Statute, a de- 
murrer was allowed. Lard 
Kensington t. ManselL 240 

5. The Lord admitting a tenant 
for life, may apportion the fine ; 
but cannot remit it to the ten- 
ant for life, and charge the 
whole upon the remainders. 246 

6. The Lord, remitting the fine up- 
on the admission of tenant for 
life, does not discharge the re- 
mainders. 252 

7. Admission of tenant for life to 
a copyhold is the admission of 
ail in remainder ; and the Lord 
may assess the whole fine. 

In case of separate assess- 
ments, as to the fine, when the 
fine is due in respect of the 
remainder, Q^€Bre. 253 

COPYRIGHT. 

See Literary Property. 
COSTS. 

See Attorney and Client, 2, 4. 
Bankrupt, 6. Executor, 5. Heir. 
Solicitor, 1. 
CREDITOR. 

1. Different construction in favor 
of creditors, wife, or children, 
and in other cases. 176 

2. The body being taken in execu- 
tion, the debt is satisfied. 193 

CREDITOR AND DEBTOR. 

See Set-off. 
CROSS BILL. 

See Agreement, 21, 22 
CUSTOMARY HEIR. 

See Copyhold, 1. 



DECREE. 

See Practice, 7. 
DECREE {pro Confesso). 

See Practice, 12. 
DEED. 

1. A deed may be impeached by 
matter dehors; as upon aver- 
ment of illegal and corrupt con- 
sideration. 318 

VOL. XIII. 



DEED— continued. 

2. Action upon a lost deed with- 
out profert. Seagrave v. Sea* 
grave. 439 

DEMURRER. 

See Injunction, 1. Pleading, 5. 
Practice, 1. 
DEPOSIT OP DEEDS. 

See Mortgage, 1. 
DEPOSITION.— See Evidence. 
DEVISE.— See WUl. 
DEVISAVIT VEL NON. 

See Will, 7, 9. 
DISCONTINUANCE. 

See Attorney and Client, 4. 
DISCOVERY.— See Bankrupt, 11. 

DOWER See Baron and Feme, 8. 

DUPLICATE.— See Will, 7, 10. 
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ELECTION. 

1. General rule, that, to put an 
heir to election, the intention 
must distinctly appear. Wheth- 
er it may be shown from circum- 
stances dehors^ Quare. 175 

2. Will, directing, that, in case 
the testator shaJl enter into con- 
tracts for the purchase of lands, 
and die before the conveyance, 
such contracts shall be carried 

' into execution, and the money 
paid out of his personal estate, 
and the conveyance be to his 
trustees, their heirs, d&c. to the 
uses of his Will. The heir at • 
law, having interests bequeathed 
to him, put to election. Thel- 
lusson V. Woodford. 209 

3. Election. A person shall not 
claim an interest under an in- 
strument without giving full ef- 
fect to it, as far as he can, re- 
nouncing any right or property, 
which would defeat the dispo- 
sition. 

The ground is the implied con- 
dition, upon intention; though 
from mistake. 220 

4. The only instances of limiting 
the principle of election are an 
attempt to devise by a Will not 

27 
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ELECTION— continued. 

duly executed ; 2dly, aa attempt 
to devise by au infant. 223 

See Bankrupt, 12, 13. Copy- 
hold, 1. 
ENEMY.— See Alien. 
EaUITABLE MORTGAGE, 

See Mortgage, 1. 
ESTATE (Conversion of). 
See Conversion of Estate. 
ESTATE IN FEE SIMPLE. 
Limitation to a man for life and 
then to his heirs at law is a fee- 
simple. 415 
ESTATE, REAL. 

Distinction between land and a 
personal chattel : the latter held 
by possession ; the former by ti- 
tle; of which possession is not 
even prima facie evidence. 119 
EVIDENCE. 

1. Upon a question of legitimacy, 
depending upon a chain of dis- 
tinct circumstances, in the 
knowledge of different individ- 
uals, and the Defendant, an in* 
fant, kept out of the way, an 
examination de bene esse would 
have been granted ; though not 
within any of the three cases, 
viz. witnesses of the age of 70 ; 
or quitting the kingdom, or a 
fact depending on a single wit- 
ness. 

But a proposal to have the 
infant brought into Court, and 
the Six Clerk assigned as guar- 
dian to put in hia answer, was 
adopted. Shdley v. . 56 

2. Evidence in writing, not admit- 
ted, as an agreement unstamped, 
does not prevent parol evidence ; 
if otherwise admissible. Hiem 
V. mU. 114 

3. In the case of pedigree hear- 
say evidence of declarations by 
the husband as to his wife's le- 
gitimacy admissible, as well as 
those of relations by blood. 
Vowles v. Young. 140 

4. Upon pedigree slight evidence 
sufficient; as reputation; and 
a forgery established is not de- 
cisive; but weighs consider- 



EVIDENCE— cofilmMeii. 

ably against the party produ- 
cing it. Vowles V. Young, 140 

5. Evidence of pedigree by dec- 
larations of heads of families 
upon inquisitions post mortem, 

143 

6. Husband and wife cannot give 
evidence for or against each 
other. 144 

7. Inscriptions upon tomb-stones, 
and engravings on rings ev- 
idence of pedigree. 144 

8. Hearsay of rdations admitted 
to prove consanguinity, and 
without the correctness, re- 
quired upon other facts. The 
degree therefore is not required. 

But, the principle being in- 
terest, the opinion of the neigh- 
borhood will not do. 147 

9. Examination de bene esse^ where 
the witness is above the age of 
70, or is the only witness to 
a particular fact. 

Refused upon affidavit of the 
agent to his information from 
the witness, that he can prove 
the fact, and belief, that no 
other person can prove it. 
Rowe V. 261 

10. Orden before publication for re« 
examining a witness, upon his 
affidavit, that through mistake 
as to time he submitted to be 
examined without looking at 
papers, which enable him to 
answer more fully and precisely. 
Kirk V. Kirk. 280 

11. Evidence, that a witness upon 
recollection declared, he had 
sworn what was not true, and 
went back offering to correct 
it, but too late, admitted upon 
an indictment for perjury. 284 

12. Re-examination of a witness af- 
ter publication, upon his own 
application and affidavit, to cor- 
rect mistake; but confined to 
that ; the Court not permitting 
the whole deposition to be sap- 
pressed, and an entirely new 
examination. Kirk v. Kirk. 

285 
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EVIDENCE— -conriwttcrf. 

13. The presumption of death from 
length of time has relation to 
the commencement of the peri- 
od. Webster v. Birckmore, 362 

14. Parol evidence against condi- 
tions of sale by auction reject- 
ed. Alterations in writing per- 
mitted with great jealousy. 471 

15. The interest of an auctioneer 
from his commission does not 
defeat his evidence. 474 

16. Qualification as to evidence of 
tradition, even upon pedigree. 
It must be from persons, hav- 
ing such a connection with the 
party, that it is natural and 
likely, from their domestic hab- 
its, that they are speaking the 
truth, and could not be mista- 
ken. Upon that principle, des- 
criptions in Wills, monuments, 
bibles, &c. are admitted. White- 
hcke V. Baker, 511 

17. Discretion of Commissioners, 
taking depositions, not to ex- 
amine each witness to all the 
interrogatories, and to reject 
what is not evidence. White' 
locke V. Baker. 611 

18. Publication enlarged upon a 
special case ; where farther ev- 
idence is necessary, and it can 
be had, without injustice or dan- 
ger : not upon ignorance, or 
negligence of an agent; nor 
to the prejudice of a party, even 
by delaying the hearing; and 
affidavit required, that the par- 
ty, his Clerk in Court, and 
Solicitor, have not seen, or 
been informed of, the deposi- 
tions, and will not, &c. 512 

See Answer, 1, 2. Legit- 
imacy, 1. Perjury. Prac- 
tice, 4, 11. Rehearing, 3. 
EXAMINATION (de bene esse). 

See Evidence, 1. 
EXCEPTION.— See Practice, 1. 
EXECUTION. 

See Bankrupt, 13. Creditor, 2. 
EXECUTOR. 

1. Executors, with unequal leg- 
acies, not trustees for the next 



EXECUTOR— continued, 

of kin of the residue undis- 
posed of. Rowlings v. Jen- 
nings, 39 

2. The examination of an execu- 
tor under the usual Decree for 
an account ought to contain an 
interrogatory, whether he is in- 
debted to the testator ; the debt 
from himself being assets. Lib- 
erty was therefore given upon 
the suggestion of co-Defendants, 
legatees, without affidavit, to 
exhibit an interrogatory for that 
purpose ; not to go into an 
account ; which must be the 
subject of a distinct bill. Sim- 
mons V. Chitteridge. 262 

3. A debt, due by the executor, is 
assets ; for the same reason that 
he may, if a creditor, retain ; 
that he cannot sue himself. 264 

4. Receiver appointed before an- 
swer upon affidavit of misap- 
plication and danger to the 
property in the hands of an 
executor ; the co-executors con- 
senting to the Order. 

. A strong case necessary 
against an executor. Middle- 
ton V. Dodswell. 266 

5. Interest against cxe:^utors, for 
balances in their hands ; with 
costs, upon the circumstances ; 
not of course, merely as charged 
with interest. Ashbumham v. 
Thompson, 402 

6. Presumption, that a legacy to 
a person, appointed executor, is 
given to him in that character ; 
though not apparently connect- 
ed; unless there are circum- 
stances, showing, that it is in- 
tended for him personally. 

In this case the circumstan- 
ces were rather the other way ; 
the legacies, by codicils, to the 
persons appointed executors by 
the Will standing altogether, 
and equal in amount. 

One of the executors there- 
fore, having renounced, not en- 
titled to the legacies. Stack- 
poolev.Howdh 417 
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EXECUTOR— continued, 

7. Ante, 407. Vol. XI. 92. 

Executor charged with com- 
pound interest, at 5 per cent, 
under a direction for half-yearly 
rests, as not having attempted 
to execute a trust to accumu- 
late ; though no loss happened, 
and a due execution of the trust 
could not have produced so 
much. 

Allowed subsequent costs of 
proceedings, consequential up- 
on those, of which the costs 
were allowed him by the orig- 
inal Decree: not as to the in- 
quiries and accounts, relating 
to the breach of trust: nor 
charged with those costs ; aris- 
ing principally from a necessary 
investigation as to the rule, by 
which they ought to be charged. 
Raphael v. Boehm, 590 

See Practice, 5. Principal 
and Agent, 3. 



FEE^IMPLE.— Sq^ Estate in Fee. 
FEME. — See Baron and Feme. 
FINE.— See Pleading, 3. 
FOREIGNER.— See Alien. 
FORESTALLING. 

See Illegal Contract, 1. 
FORFEITURE. 

1. No relief against forfeiture un 
der a bye-law of an incorpora- 
ted company for Water-works; 
providing, that the members 
shall receive notice of default 
in paying a call ; and incur the 
forfeiture by non-payment ten 
days afler the notice sent, 
though the lapse arose from ig- 
norance of the call, from acci- 
dental circumstances, and ab- 
sence from ^own, when the no- 
tice was sent. Sparks v. Liv- 
erpool Water'Works Company, 

428 

2. No relief against forfeiture by 
not paying instalment upon a 
loan to Government. 435 



FRAUD. 

1. Bill not sustained, upon the 
ground of fraud or mistake : 
Uie relief being in the nature of 
damages, the subject of an ac- 
tion ; and, the charges of fraud 
not being proved, the Bill was 
dismissed with costs. Clifford 
v. Brooke. 131 

2. Relief against fraud, intended 
against one person, taking effect 
upon another ; and the same 
principle prevails in trespass and 
criminal cases. 132 

3. Action upon damage from a wil- 
ful, fraudulent, misrepresenta- 
tion ; though by a person, hav- 
ing no privity. 

Concurrent jurisdiction in 
equity; where the law cannot 
give so speedy and effectual re- 
lief. 133 

4. Deed set aside, as obtained by 
fraud, and undue influence by a 
keeper of a house for lunatics 
from a person under his care ; 
as within the general principle 
arising from the relation of 
guardian and ward, attorney 
and client, dtc. Wright v. 
Proud. 136 

5. Bond, to secure to one creditor 
the deficiency of a composition, 
not communicated to the other 
creditors, decreed to be deliver- 
ed up, with costs, though to 
particeps criminis : in these ca- 
ses, proceeding upon public 
policy, the relief being given 
on account, not of the individ- 
ual, but of the public. Jack-' 
man v. Mitchell. 581 

6. Bond to one creditor, to secure 
the deficiency of a composition, 
not communicated to the others, 
now held bad at Law, as well 
as in Equity; though formerly 
otherwise. 

Such a bond, with the privity 
and consent of the other credi- 
tors, may be good. 586 

See Agreement, 1. Consider* 
ation, 1. 
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FRAUDS (Statute of). 
See Agreement, 18, 19. 
pal and Surety, 1. 



Princi- 



GENERAL ORDER (in Bank- 
kuptcy). 207 

See Bankrupt, 16. 
GENERAL PRAYER. 

See Pleading, 1. 
GIFT. 

See Attorney and Client, 1. Guar- 
dian and Ward, L 
GOVERNMENT LOAN. 

See Forfeiture, 2, 
GRANDCHILD.— See Issue. 
GUARDIAN and WARD. . 
L Relief against a Deed of Gift 
by a ward just of age to his 
guardian. 52 

2. Transaction, appearing to have 
grown out of the influence from 
the relation of guardian and 
ward, set aside ; though all ac- 
counts had been settled, and the 
relation had ceased. 138 

See Baron and Feme, 9, 
Fraud, 4. 
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HEARSAY. 

See Evidence, 3, 4, 5, 8, 16. 
HEIR. 

Heir at law. Defendant, desiring 
an issue upon a Will, in which 
he failed, entitled to his Costs 
in Equity. No Costs on either 
side as to tlie issue ; ordered to 
pay Costs of a groundless Mo- 
tion, for a new trial. White v. 
Wilson, 87 

See Agreement, 17. Copy- 
hold, 1. Election, 1, Will, 
9. 
HOUSE OF LORDS. 

See Literary Property, 1. 
HUSBAND.— See Baron and Feme. 
HYPOTHECATION.— See Ship. 



ILLEGAL CONSIDERATION. 

See Consideration, 3, 4. Deed, 1. 
ILLEGAL CONTRACT. 

1. Demurrer allowed to a Bill for 
a discovery, and injunction 
against an action ; the effect be- 
ing a contract for participation 
in an illegal transaction : the 
result of a combination of whole- 
sale grocers, by the title of 
" The Fruit Club," acting by a 
select committee, of which the 
Defendants were members, to 
purchase all imported fruit ; 
though not strictly forestalling, 
regratinji or monopoly. Cou- 
sins V. ^ith, 542 

2. Insurances, illegal within the 
Act 6 Geo. I. c. 18. s. 12, not 
allowed in an account before 
the Master. 545 

See Fraud, 1, 6. 
ILLEGITIMACY.— See Legitima- 

INADEaUATE CONSIDERA- 
TION. 

See Consideration, 1. 
INDEMNITY.— See Agreement, 3, 

5. 
INFANT. 

No exceptions to an infant's an- 
swer. In that case, therefore, 
cause against dissolving an In- 
junction must be upon the mer- 
its ; according to the answer : 
and, though it was manifestly 
insufficient, the Injunction was 
dissolved. Lucas v. Lucas. 274 
See Laches, 2. Maintenance. 
INFLUENCE. 

See Attorney and Client. Fraud, 
4. Guardian and Ward. 
INJUNCTION. 

1. Injunction pending a demurrer 
irregular. Cousins v. Smith, 

164 

2. Injunction upon an Order for 
time, or an attachment for want 
of an answer after the eight 
days expired. 167 

3. Injunction of course for want 
of answer to an amended Bill : 
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ISJVNCTION— continued. 

an answer having been pat in 
to the original Bill ; and no In- 
junction obtained upon that. 
Nelthorpe v. Law. 323 

4. Injunction stays execution only : 
not, as in the Court of Excheq- 
uer, trial also ; but may after- 
wards be extended to stay trial 
upon a slight affidavit. lb, 

5. Injunction to stay trial just at 
the time of the a&izes refused 
Blacoe v. Wilkinson. 454 

See Copyhold, 3. Practice, 
13. 
INaUISITIO POST MORTEM 

See Evidence, 5. 
INSANITY.— See Lunacy. 
INSURANCE.— See^Alien, 1. 
INSURANCE (Illegal). 
See Illegal Contract, 2. 
INTEREST. 

See Apportionment, 1. Assets, 1 
Executor, 5. Practice, 8. Vest- 
ing. 
INTEREST,VESTED.— See Vest- 

ing, 1. 
INTERPLEADER. 

See Lessor and Lessee, 3. 
INVENTORY.— See Will, 13. 
IRELAND.- See Mortgage, 3. 
ISSUE. 

The word ** Issue," unconfined 
by any indication of intention, 
includes all descendants. Inten- 
tion necessary to restrain it to 
children, grand-children there- 
fore entitled with children per 
Capita. Leigh v. Norbury. 

340 
ISSUE {Devisavit vel non). 
See Will, 7, 9. 



JOINTCREDITORS. 

See Bankrupt. 
JOINTURE. 

See Baron and Feme, 8. 
JURISDICTION. 

See Account, 1. Chattel, 1. 
Fraud. 1, 3. Prize. 



LACHES. 

1. The Court refused upon Peti- 
tion or Motion to prosecute an 
inquiry, directed by a Decree 
many years ago, but never pur- 
sued ; the party applying being 
born some years after the de- 
cree ; only two months old at 
the date of the general Report ; 
and made a party some years 
afterwards, but several years 
before the application. Lord 
Shipbrooke v. Lord Hinchin- 
brook. 387 

2. Infant suitor bound by laches. 

396 

3. Effect of length of time at law 
by analogy to the statute of lim- 
itation. 396 

See Agreement, 7, 10, 12. 
Forfeiture, 1. 
LAND.— See Chattel. Estate Real. 
LANDLORD and TENANT. 

See Copyhold. Lessor and Lessee. 
LEASE. 

See Lessor and Lessee. Power, 10. 
LEASE RENEWABLE. 

See Trust, 1. 
LEGACY. 

See Assets, 1. Vesting, 2, 4. 
LEGITIMACY. 

Access or non-access may now 
be proved : the old rule to pre- 
sume access within the narrow 
seas having given way. 58 

LENGTH OF TIME. 

See Laches. 
LESSOR AND LESSEE. 

1. Power under an Act of Par- 
liament to lessee, his executors, 
administrators, and assigns, to 
grant building leases, does not 
extend to the tenant in a re- 
newed lease, according to the 
usual course of church leases. 
Collett V. Hooper. 255 

2. Renewed lease may be consid- 
ered as the original lease, en- 
during to some intents, i. e. for 
the protection of legal interests, 
carved out of it. 260 

3. The rule, that a tenant cannot 
compel his landlord to inter- 
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LESSOR AND LESSEE— con/tn- 
ued, 
plead, does not prevail, where 
the claim of a third person 
arises by the act of the land- 
lord, subsequent to the com- 
mencement of the relation of 
landlord and tenant. Clarke v. 
Byne. 383 

LIEN. 
See Attorney and Client, 2, 4, 6. 
Ship. Solicitor, 1, 2. 
UMITATION AND PURCHASE. 
See Remainder and Reversion. 
LIMITATION o^ ACCOUNT. 

See Charity, 3. 
LITERARY PROPERTY. 

1. Injunction until the hearing, un- 
der an Order of the House 
Lords, for publishing Lord Mel- 
ville's trial, and prohibiting any 
other publication of it. 6riir- 
ney v. Longman. 493 

2. Almanacs not prerogative cop- 
ies. 506 

LOAN.— See Forfeiture, 2. 
LONDON.— See Tithes, 1. 
LORD AND TENANT. 

See Copyhold. 
LORDS (House of). 

See Appeals. Literary Property, L 
LUNACY. 

1. Insanity having been once es- 
tablished, proof of recovery is 
upon the party: otherwise the 
insanity must be established, by 
proof applying to the particular 
date. 88 

2. Commitment in the jurisdiction 
of lunacy for a contempt, by 
the publication of a pamphlet. 
Ignorance of the contents will 
not excuse the printer. Ex 
parte Jones, 237 

See Bankrupt, 23. Fraud, 4. 
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MAINTENANCE. 

1. Where the Court can be sat- 
isfied, that the fund is clear, 
an allowance for maintenance 
will be allowed, pending the 



MAINTENANCE— conftniierf. 

account, to the residuary leg- 
atee ; not, if an accounting par- 
ty. Warier v. . 92 

2. Increase of maintenance, be- 
yond that prescribed by the 
Will, ordered under circum- 
stances: the infants being en- 
titled to the fund absolutely 
among them; viz. a daughter 
to a portion at 21; and the 
sons to the residue with survi- 
vorship. Aynsworth v. Prat- 
chett. 321 

MAINTENANCE (separate). 

See Baron and Feme, 7. 
MALUM PROHIBITUM. 
See Consideration, 4. 
of MARRIAGE ARTICLES. 
See Baron and Feme, 8. 
MARRIED WOMAN. 
See Baron and Feme. 
MARSHALLING.— See Assets. 
MASTER OP SHIP.— See Ship. 
MINE.— See Copyhold, 3. 
MISREPRESENTATION. 

See Fraud, 3. 
MISTAKE 

See Agreement, 1, 6, 16. Ev- 
idence, 10, 11, 12. Fraud, 1. 
Will, 11. 
MONOPOLY. 

See Illegal Contract, 1. 
MORTGAGE. 

1. Equitable mortgage by deposit 
of title deeds preferred to a 
purchase with notice. Hiem 
V. Mill 114 

2. After foreclosure and sale, ac- 
tion by the mortgagee for the 
balance opens the foreclosure. 
Therefore the mortgagee should 
have time to get back the estate 
and tender a reconveyance, and 
the mortgagor to redeem. 

But the mortgagee having 
taken possession a considerable 
time ago, and the balance be- 
ing inconsiderable, a perpetual 
injunction was decreed. Per- 
ry V. Barker. 198 

3. The course in Ireland is a de- 
cree for sale, instead of fore- 
closure; the mortgagor hav 
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MORTGAGE— coft^mucc?. 

ing the surplus, if any: the 
mortgagee his remedy in case 
of deficiency. 205 

4. Under a Bill hy the first mort- 
gagee, the second and third 
mortgagees consenting to a sale, 
the fund proving deficient, the 
costs are paid in the first place. 
Kenehel v. Scrafton. 370 

5. Though a mortgagee shall not 
be deprived of possession while 
any thing remains due, 'where 
he refused to swear, that any 
thing was due, a consignee, the 
estate being in the West Indies, 
was appointed. Quarrell v. 
Beckford, 377 

6. Mortgagor, Defendant to a Bill 
of foreclosure, being in con- 
tempt, cannot obtain the refer- 
ence on motion under the stat- 
ute. Hewitt V. McCartney. 

560 
See Party, 1. Tacking. 
MOTION.— See Practice, 5, 6. 
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NEIGHBOR. 

See Evidence, 8. 
NEW TRIAL.— See Will, 7. 
NEXT OP KIN. 

See Executor, 1. 
NON-ACCESS. 

See Legitimacy. 
NOTICE. 

1. Notice actual, or constructive; 
as, to an agent ; which must be, 
while concerned for the prin- 
cipal, and in the course of the 
transaction, which is the sub- 
ject of the suit. 120 

2. Notice to a purchaser, of pos- 
session by a tenant, is notice 
of his interest. 120 

3. Notice implied from the nature 
of the transaction. 120 

See Bankrupt, 11. Mort- 
gage, 1 . Pleading, 2. 
NUDUM PACTUM. 
See Consideration, 2. 
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ORDER (General, in Bankrupt- 
cy). 207 
See Bankrupt, 16. 



PARENT AND CHILD. 

See Baron and Feme, 1» 2, 3, 4. 
PAROL EVIDENCE.— Sec Evi- 

dence. 
PARTNER.— See Registry (of 

Ship) 1. 
PART-PERFORMANCE. 

See Agreement, 19, 20. 
PARTY. 

1. Mortgage by tenant in fee by 
creating a term. The personal 
representative ought not to be a 
p Tty to a bill of foreclosure. 
Bradshaw v. Outram. 234 

2. Bill by one of the officers and 
crew of a privateer against the 
owners for an account of cap- 
tures, according to the articles. 
Leave given to amend, by stat- 
ing, that the Bill was on behalf 
of the Plaintiff and all others ; 
and upon that amendment the 
account was decreed. Good t. 
BUwitt. 397 

3. Persons contracting on behalf 
of a legal Society, of which they 
are members, as a Committee, 
are not liable to nonsuit, and 
cannot defend an action, upon 
an objection of parties. Cbtc- 
sins V. Smith. 542 

PAUPER. 
The privilege of Paupers, for 
obtnining justice, not to be 
perverted to injustice. The 
Court tender as to dispaupering. 
Costs against a pauper upon 
that ground not pressed, on the 
recommendation of the Court. 
Wkitelock y. Baker. 511 

PEDIGREE. 

See Evidence, 3, 4, 5, 7, 16. 
PEERS (HousB of). 

See Literary Property* 1. 
PER CAPITA.— See Issue 
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PERJURY. 

Distinction of perjury ; requiring 
two witnesses. 134 

See Evidence, 11. 
PERPETUITY. 

1. Bequest to the testator's two 
natural sons ; with survivorship 
upon the death of either before 
21, and without issue ; but, in 
the event of both dying without 
issue, over : the interest beyond 
maintenance to be added yearly 
to the principal, for their bene- 
fit : to be paid when they attain 
521. 

The limitation over upon the 
death of both established. 

As to the accumulation a vestp 
ed interest, and the payment 
only postponed. Kirkpatrick 
V. Kilpatrick, 476 

2. Limitation of personal property 
upon an indefinite failure of is- 
sue void, as too remote. 483 

3. Limitation of personal property 
after an indefinite failure of i^ 
sue void, as too remote : other- 
wise, if confined to the time of 
the death. 

Courts endeavor to support 
such limitation ; taking advan- 
tage of any expression to con- 
strue the event never having 
had issue, or to confine it to the 
death. 484 

4. Limitation of personal property, 
if A. should die without issue- 
male, B. (if living), if not, C. 
and D. in succession of age, 
to enjoy, dLC. not too remote, 
Southey V. Ld, Somerville. 486 

PERSONAL CHATTEL. 

See Chattel. Estate Red. 
PETITION. 

See Laches, 1. Practice, 5, 7. 
PLEADING. 

1 . Relief under the general pray- 
er ; if consistent with the case 
made by the Bill. Hiem v. 
mil 114 

2. Plea of purchase for valuable 
consideration without notice. 

187 

3. To a plea in bar of a fine a di- 

VOL. XIII. 



VluEAmSG— continued, 

rect, positive, averment of seisin 
is necessary. 

A plea therefore, alleging 
seisin only by way of argument, 
viz. that the party, being in 
possession and receipt of the 
rents, and being thereby seised, 
&c. was over-ruled ; with lib- 
erty to amend. Dobson v. Lead' 
better. 230 

4. A legal bar to be strictly plead- 
ed. 233 

5. General demurrer, ' where the 
Plaintiff is not entitled to re- 
lief. Corporation of Carlisle 
V. mUon. 276 

6. Plea to a Bill, as revived upon 
the marriage of female Plain- 
tiff, alleging facts, requiring a 
supplemental Bill ; viz. a set- 
tlement. 

Objection of form ; the plea 
not concluding either in bar or 
abatement ; nor Mating the nec- 
essary parties. 

Leave given to amend. Mer- 
rewether v. Mellish. 435 

See Agreement, 21. Alien, 4. 
POLICY OF INSURANCE. 

See Alien, 1. 
POWER. 

1. Powers must be expressed, not 
implied ; and are construed 
strictly. 

Though defects in execution 
are in certain cases supplied in 
equity : the want of execution 
cannot be supplied. 114 

2. Settlement of personal estate 
upon a second marriage upon 
trust, to pay to such persons, 
dLc. as the settler shall by Deed 
or Will appoint ; and, in de- 
fault thereof, to his issue. 

Construction upon the whole, 
that it was to operate ; unless a 
subsequent instrument should 
be executed. A prior Will 
therefore revoked. Leigh v. 
Norlmry. 340 

3. Distinction between property 
and power. Bradley v. West' 
cott. 445 

28 
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VOWEK— continued. 

4. Bequest of all money, stock, &c. 
and all other personal estate, to 
the sole use of the testator's 
wife for life, to be at her full, 
fr«e, and absolute, disposal dur- 
ing her life, without being lia- 
ble to any account ; and, after 
her decease, certain articles 
specified and 500/., according 
to her appointment by Will : in 
default of appointment, to fall 
into the residue ; which was dis- 
posed of. 

An interest for life only ; with 
a limited power of di^osition. 
Bradley t. Westcatt. 445 

5. Power of appointment not exe- 
cuted by general words in a 
Will, " all my personal estate," 
&c. and *' all my estate and 
interest therein.'' Bradley v 
Westcott. 445 

6. Effect of power to dispose ; a- 
mounting to property ; notwith- 
standing a limitation of what 
should be left undisposed of 
from the uncertainty. 451 

7. Power of appointment not exe- 
cuted by appointing an execu- 
tor. 452 

8. Distinction, though slight, es- 
tablished between gifts for life, 
and indefinitely, with power of 
disposition. The latter vests 
the property without appoint- 
ment : the former requires ap- 
pointment. 453 

9. Power may by executed by Will, 
applying to the subject, without 
an express reference to the pow- 
er. 453 

10. Lease, under a power, by a per- 
son, having only a particular es- 
tate, if not conformable to the 
power, is not good at Law : but, 
where the persons, granting the 
lease, have at Law the inheri- 
tance, with directions on])^, how 
they are to execute leases, the 
legal estate passes. 580 

See Vesting, 3. 
PRACTICE. 

1. The effect of taking Exceptions, 
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pending a Demurrer to Discov- 
ery, is to admit the Demurrer. 

Plaintiff permitted to With- 
draw the Exceptions, paying the 
costs, without prejudice. Boyd 
V. Mills, 85 

2. Where amendment is permitted, 
if so considerable as to deface 
the record, it must be taken off 
the file, and a new record sub- 
stituted. 86 

3. Bill dismissed by one Co-Plain- 
tiff as to himself with costs, 
without the consent of the oth- 
er. Langdak v. Langdale 167 

4. Witnesses, examined in the 
cause, re-examined before the 
Master upon different interrog- 
atories by . Order. Greenaway 
V. Adams, 360 

5. Distinction between Motion and 
Petition, as applied to carry 
into effect Decrees and Orders. 

393 

6. Money not paid out of Court 
on motion. 394 

7. No additioh to or alteration in 
a Decree by Motion or Petition. 

394 

8. Executor, directed not to de- 
rive any advantage fi-om keep- 
ing money in his hands with- 
out accounting for legal inter- 
est, and to accumulate for the 
Infant Cestuis que trust. 

Decree, directing a computa- 
tion of interest at 5/. per cent 
on all sums received by him, 
while in his hands ; '* and that 
the Master do in such com- 
putation make half-yearly rests." 

The object of that direction 
is to charge compound inter- 
est; and the Decree, though 
perhaps going farther than 
usual, was held under the cir- 
cumstances, the executor hav- 
ing kept the whole property in 
his hands, properly executed 
by a computation of interest 
upon each receipt from the day 
it was received ; the balance 
of receipts, with the interest so 
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calcalated, and payments, being 
struck at the end of the hal£ 
year ; and that balance, so com- 
posed of principal and interest, 
being carried forward as an 
item in the account, producing 
interest. Affirmed on re-hear- 
ing. Raphael v. Bothm. 407 
9. The only answer to the motion 
to dismiss for want of prosecu- 
tion is the usual undertaking to 
speed the cause. 

A special ground must be the 
subject of a special application. 
Bligh ▼. . 455 

10. At Law, after a peremptory 
undertaking to go to trial a spe- 
cial application necessary. 456 

11. Motion to suppress depositions 
upon groundless objections, and 
not only afler publication, but 
even after the cause had been 
called on, and struck out, re- 
fused. Whittlocke v. Baker, 

511 

12. A Decree, taken pro confessoj 
in the ordinary course, after 
appearance not under the Stat- 
ute 5 Geo. II. c. 25, can be 
impeached, as any other De- 
cree, only directly, by a Bill 
of Review, or a Bill to set it 
aside for fraud; not collater 
ally, by an original suit, seek 
ing a Decree, inconsistent with 
it. 

Such a Bill theref(»re dis- 
missed, with costs. Ogilme v. 
Heme. ^ 563 

13. It is not necessary thatlthe affi- 
davit for an Order, that service 
of the subpoena, upon an In- 
junction BUI, on the attorney 
at law shall be good service, 
should state a previous applica- 
tion to the attorney, and refusal, 
to accept service. French v. 
Roe. 593 

See Agreement, 21.. Injunc- 
tion. Mortgage, 6. Re- 
ceiver. Rehearing, 1. Re- 
vivor. 
PRAYER.— See Pleading, 1. 



PRERCXJATIVE COPY. 

See Literary Property, 2. 
PRESUMPTION. 

See Evidence, 13r 

PRINCIPAL AND AGENT. 

1. Account against a confidential 
agent, in possession of estates 
since 1780, without giving any 
account to his principal, resid- 
ing in Ireland ; and an inquiry 
into the circumstances of a 
lease granted under his direc- 
tion, and in which he took an in- 
terest. Lady Ornumd v. Hutch- 
inson. 47 

2. Steward bound to account pe- 
riodically ; though not called on. 

53 

3. A valuable picture, deposited by 
an executor with a dealer in 
pictures, and claimed to be re- 
tained by him as purchased at a 
very low price: issue directed 
to ascertain, whether there was 
a sale, or the possession was as 
agent, and trustee for sale ; who 
therefore could not purchase 
without full communication. 

An objection that the transac- 
tion not being in the usual course 
of administering assets, could 
not protect a purchaser from the 
executor, was therefore not de- 
termined. Lowther v. Lord 
Lowther. 95 

4. Contracts by a broker binding 
on both parties. 473 

See Notice, 1. 

PRINCIPAL AND SURETY. 
Undertaking for the debt of an- 
other within the Statute of 
Frauds. 134 

PRINTER.— See Lunacy, 2. 

PRIZE. 

Jurisdiction of a Court of Equity 
upon a Bill by officers of the ar- 
my and the East India Com- 
pany, on behalf of themselves 
and all others, 6lc. for an ac- 
count of prize-money received 
beyond the due proportion, and 
for a distribution according to 
the King's grant and usage; 
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considering the Defendants as 
trustees. 

But upon the construction of 

. the grant, as not creating a 

trust, a demurrer was allowed. 

Brown v. Harris. 562 

PROFERT — See Deed, 2. 

PROMISE (Voluntary). 

See Consideration, 2. 
PROMOTIONS.— See pp. 416,510. 
PURCHASE. 

Effect of a deposit by vendee, 
with notice to vendor; to stop, 
or determine the rate of, inter- 
est ; not as a tender and appro- 
priation, transferring the risk as 
to the principal. 

Therefore, upon an investp 
ment in stock by the vendee, 
.the title not being ready, and 
the vendor having notice, bat 
returning no answer, the advan- 
tage by a rise, as the loss by 
a fall, is the vendee's. Rob- 
erts V. Massey. 561 
See Bankrupt, II. Mort- 
gage, I. Notice, 2. Plead- 
ing, 2. 
PURCHASER.— See Agreement. 



aUALIEICATION.— See Will, 4. 
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REAL ESTATE.— See Estate. 
RECEIVER. 

Receiver upon motion against the 
legal estate under a conveyance, 
upon a strong suspicion of 
abused confidence, arising upon 
the answer. Huguenin v. Bast" 
ley. 105 

See Executor, 4. 
RE-EXAMINATION. 

See Evidence, 10, 12. Practice, 4. 
REGISTRY (op Ship). 

1. Transfer of a share in a ship to 
another partowner, void, by not 
procuring the indorsement upon 
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the certificate within the time 
prescribed by the Registry Acts 
after the arrival of the ship. 
Speldi V. Lechmere, 588 

2. Transfer of a ship void to all 
intents and purposes; if the 
Registry Acts are not complied 
with ; and no relief in equity, 
as upon a defective conveyance. 
As to the case of fraud, 
guare. 589 

REGRATING. 

See Illegal Contract, I. 

RE-HEARING. 

1. Petition of re-hearing, ailer an 
appeal from the Rolls, dis- 
missed. East India Company 
V. Boddam. 421 

2. Appeal from the RoUs is a re- 
hearing. 423 

3. New evidence on an appeal from 
the Rolls; being in truth a re- 
hearing. Buchnaster v. Hdr- 
rap. 456 

RELATION.— See Evidence, 8. 
REMAINDER and REVERSION. 
Devise, after limitations in strict 
settlement, in default of such 
issue then to the devisor's next 
heir at law : a limitation of the 
reversion, not a contingent re- 
mainder to the heir, at the time 
of failure of issue, as a purcha- 
ser. (yKeefe v. Jonts. 413 
JIEMAINDER-MAN and TEN- 
ANT poR LIFE. 
See Copyhold, 5, 6, 7. 
REMEDIAL STATUTE. 

See Statute, 2. 
REMOTE LIMITATION. 

See Perpetuity. 
RENEWAL.— See Lessor and Lea- 
see, 1, 2. Trust, 1. 
REPUGNANCE.— See Will, 4. 
REPUTATION.— See Evidence, 4, 

16. 
RESIDUE.— See Executor, 1. 
REVIVOR. 
Upon the marriage of a female 
Plaintiff revivor alone will not 
do ; where the interests of third 
persons, viz. trustees and the 
issue must be brought forward ; 
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REVIVOR— continued, 

making a supplemental bill nec- 
essary. 

But a motion to stay an at- 
tachment for want of answer 
was refused ; being made with 
consent of the husband, in the 
face of his. covenant to permit 
the suit to be revived and prose- 
cuted by the trustees in his 
name for the benefit of the fami- 
ly. Merrewether v. MelUsh, 161 

REVOCATION.— See Will, 7, 10. 

RING.— See Evidence, 7, 16. 
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SEPARATE CREDITORS. 

See Bankrupt. 
SEPARATE MAINTENANCE. 

See Baron and Feme, 7. 
SEPARATE PROPERTY. 

See Baron and Feme, 5. 
SET-OFF. 

Set-off, where a creditor had bor- 
rowed from the debtor under an 
express promise to pay. Taylor 
V. Okey 180 

See Bankrupt, 2. 
SHIP. 

1. Lien of the master of a ship by 
bills drawn, and payments made, 
for necessary repairs, abroad, in 
the prosecution of the voyage ; 
though no instrument of hypoth- 
ecation. Hussey v. Christie. 

594 

2. For repairs of a ship in this 
country the owners are person- 
ally liable; and the ship can 
not be pledged without a spec- 
ial contract. 598 

3. By the civil law there is also a 
lien upon the ship ; following 
her into the hands of purchas- 
ers, in different countries, for 
different periods. 599 

4. Power of the master to hypoth< 
ecate the cargo, as well as the 
ship, for a reasonable purpose, 
only for the benefit of the ship 
and cargo. 



SKIP— continued, 

5. Distinction of the law of Eng- 
land requiring an express hy- 
pothecation for repairs of a ship 
in England, does not take place 
as to repairs abroad ; and Ire- 
land, Jersey, and Guernsey, are 
foreign countries for this pur- 
pose. 599 

6. The master may have a lien (for 
repairs, &c. abroad) without 
an instrument of hypothecation, 
against a third person. 600 

See Registry. 
SIX CLERK. 

The Six Clerks formerly the only 
attorneys of the Court. 

Establishment of the sixty 
clerks under them. 197 

SOLICITOR. 

1. A party changing his solicitor, 
the former solicitor has a lien 
for his costs upon papers in his 
hands ; but cannot otherwise 
stop the progress of the cause, 
till he is paid. Merrewether v. 
Mellish, 161 

2. Party may discharge his solici- 
tor ; who has a lien for his costs 
upon papers in his possession ; 
but cannot, except by retaining 
them, prevent the progress of 
the cause, until he is paid. 
Twort V. DayrelL 195 

See Attorney. Bankrupt, 1, 
3. 
SPECIFIC CHATTEL. 

See Chattel. 
SPECIFIC PERFORMANCE. 

See Agreement. 
STATUTE. 

1. If the enacting part of a Stat- 
ute will bear only one interpre- 
tation, the preamble shall not 
confine it : if doubtful, the pre- 
amble may be applied to throw 
light upon it. 36 

2. Liberal construction of a reme- 
dial statute. 253 

STATUTE OF FRAUDS. 

See Agreement, 18, 19. Princi- 
pal and Surety, 1. 
STEWARD. 

See Principal and Agent, I, 2. 
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STOCK. 

Order for a transfer of stock, 
within the Statute 36 Geo. III. 
c. 90, as upon a refusal by a 
party, appearing by Counsel, 
and admitting, that she had dis- 
obeyed an Order to transfer. 
Rider v. Kidder. 123 

See Agreement, 2. Bank 
Stock. 
STOCK-JOBBING. 

See Consideration, 3. 
SUBSTITUTION.— See Will, 3. 
SUPPLEMENT.— See Revivor. 
SURRENDER (Supply of), 

See Copyhold, 1. 
SURVIVORSHIP. 
See Vesting, 4, 5. 



TACKING. 

Mortgagee not permitted to tack 
as against assignees in bank- 
ruptcy a mortgage subsequent 
to an act of bankruptcy, though 
without notice, and previous to 
the Commission ; and though 
he had the legal estate. Ex 
parte Herbert 183 

TAXATION.— See Bankrupt, 6. 

TENANT. 

See Copyhold. Lessor and Les- 
see. . Notice, 2. 

TENANT FOR LIFE and RE- 
MAINDER MAN. 
See Copyhold, 5, 6, 7. 

TIME. 

See Agreement, 7, 10, 12. Laches. 

TITHE. 
Decree under the Statute 37 Hen. 
VIII. for payment of tithes in 
London, as to warehouses, erect- 
ed by the* East India Company 
upon the site of old buildings, 
and occupied by them, at 25. 
9d. in the pound upon the val- 
ue to be let ; without an issue : 
no specific, customary, payment 
in lieu of tithes being alleged. 
Antrobus v. East India Compa- 
ny. 9 

TOLLS. 

' Indebitatus Assumpsit lies for tolls. 

279 



TOMB-STONE.— See Evidence, 7, 

16. 
TRADITION.— See Evidence, 16. 
TRESPASS.— See Fraud, 2. 
TRUST. 

1. A renewable lease not inconsist- 
ent with a covenant to let and 
manage to the l)p8t advantage ; 
with reference to the subject : a 
trust for creditors. 

Distinction as to a Charity 
Estate, let upon a long lease. 
Kirkham v. Ckadmck. 547 

2. Trustees for sale purchased 
through a trustee, at an under 
value ; though without fraud, 
and by auction ; and the C»- 
tuis que trust, being infants, in- 
capable of discharging the trus- 
tees. 

The purchase set aside with 
costs. Sanderson v. Walker. 

601 
See Principal and Agent, 3. 
Receiver. 
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UNDUE INFLUENCE. 

See Attorney and Client. Fraud, . 
4. Guardian and Ward. 



VALUABLE CONSIDERATION. 

See Bankrupt, 11.^ Pleading, 2. 
VENDOR AND VENDEE. 

See Purchase. 
VESTING. 

1. Bequest to the testator's wife of 
60/. a year for life, '*and the 
sum of 300/. to be disposed of 
as she thinks proper to be paid 
afler her death," and a leasehold 
house and furniture for life : an 
absolute interest in the 300/. 
transmissible to the administra- 
tor : not a mere power of ap- 
pointment. Hixon V Oliver 

106 

2. Distinction between a legacy, 
given at a future time, and a 
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legacy, given to be paid at a 
future time: the latter vested; 
and payment only postponed; 
the time being annexed, not to 
the legacy, but to the payment 
only. 113 

3. Estate in default of appoint- 
ment vested until appointment. 

4. Legacies, to be paid out of 
money due on mortgage, '' when 
recovered." 

The right to interest (at 4 per 
cent., the mortgagee producing 
5) does not depend upon the 
time, when the money is recov- 
ered. Wood V. Penoyrt. 325 

5. Bequest to the children of A. 
who should be living at the tes- 
tator's decease, equally; with 
survivorship, in case of death 
without leaving issue; if, leav- 
ing issue, the issue to have the 
parent's share. 

The survivorship cannot be 
restrained to the period of the 
testator's death; as upon that 
construction the clause would 
be repugnant. Shergold v. 
Boone. 370 

6. General clause of survivorship 
in a Will upon a tenancy in 
common referred to the testa- 
tor's death. 375 

See Perpetuity, 1. Will, 4, 
VOLUNTARY PROMISE. 
See Consideration, 2 
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WARD.— See Guardian. 

WIFE.— See Baron and Feme.' 

WILL. 

l.The word *' effects" in a W411 
restrained to articles ejusdem 
generis with those specified; 
though the consequence was a 
residue undisposed of. Raw- 
Ungs V. Jennings, 39 

2. Bequest to the testator's wife 
of "200/. per year being part 
of the moneys I now have in 



WILL — continued. 

Bank Security entirely for her 
own use and disposal;" together 
with all his household furniture 
and effects: interests for life 
being expressly given to other 
persons. 

An absolute interest to the 
wife in Bank Stock, sufficient 
to produce 200/, a year ; not a 
mere annuity for her life. Raw- 
lings V. Jennings. 39 

3. Will not construed by reference 
to a settlement ; the provisions 
differing in some respect, though 
a substitution was intended. 
Hixm V. Oliver. 108 

4. Distinction between repugnan- 
cy and a qualification. Hixon 
V. Oliver. 108 

5. Construction of a Will, giving 
the real and personal estate to 
the testator's son, his heirs, ex- 
ecutors, dLc. when he shall at- 
tain twenty-one, or marry be- 
fore that age with consent, in 
case of his marriage upder that 
age, without consent, the real 
estate to be conveyed to him 
and his children in strict settle- 
ment ; remainder to the daugh* 
ters ; and a subsequent limita- 
tion of the personal estate to 
the daughters in case the son 
should not attain twenty-one, or 
marry before that age with con- 
sent; that the son, having, 
married under twenty-one with- 
out consent attaining that age 
became absolutely entitled to 
the personal estate. Austen v. 
Halsey. 125 

6. Circumstances dehors the Will 
may be evidence as to the prop- 
erty ; not as to the intention. 

174 

7. Two Wills, originally dupli- 
cates ; but one altered and can- 
celled; and a codicil, without 
date. 

After three verdicts for the 
devisee the Lord Chancellor, 
being satisfied with the result 
of the third trial, refused a 
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Wl Lli — continued^ 

fourth. Pembertofi v. Pember- 
ton. 290 

8. A Court of Equity has no ju- 
risdiction to declare, what is or 
is not a man's hsi Will. 297 

9. The course upon a bill by an 
heir, impeaching a Will, ia to 
direct him to bring an eject- 
ment; removing obstacles from 
terms, &c. 

Whether an issue proper up- 
on such a bill, Qutere. 297 

10. Presumption, that the cance!la-j 
tion of one duplicate of a Willi 
cancels the other, though both' 
are in the testator's possession ; 
and the cancelled instrument, 
had been altered. 

In the nvo latter cases the 
presumption weaker 310 

11. Evidence of mistake not admi^ 
sible to effect the construction 
of a Will. 

12. A devise failing, the eSect of 



WILL — continued* 

a paramount title^ established as 
to other premises^ agatust the 
express intention, that they 
should go together. Southry 
V. Lord Samcrviiif. 486 

13. Effect of a direction for an in- 
ventory » Slc. restraining a be- 
quest of furniture^ &lc. to an 
interest for life. Southty s\ 
Lord Somervilh. 486 

14. Residuary disposition among 
legatees in proportion to the 
sums ** bequeathed to them by 
this my Will/' held e^iclusive 
of legacies by a codicil^ direct- 
ed to be taken as part of the 
Will, Hcnwootl V. Ovrrtnd. 

3:^3, ». 
See Assets, Charge. Cred- 
itors, 1. Evidence, 16. Is- 
sue. Power, 9. Vesting. 
WITNESS, 

See Evidence. Perjury. Practice. 
4. 
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